
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

M IAM I PJVISION

cAsE No 1:18-CV-20774-JLK*

kOSEANN ALBANE7E,

Plaintiff,

NçL (BAHAMAS) LTD., a Benhtlda
company d/b/a NORW EGIAN CRUISE
LINES, .

Defendant.

ORDER GM NSING DEFENDANT'S M OTION FOR SUM M ARY JUDGM ENT

l'z f dantNcta (Bahamas) Ltd.'s ((çNCL'')THIS MATTER comejbeforethe Court ponDe en

Motion for Summary Jùdgment (ttMotion'') (D.E. 16), fled August 5, 2019. No Response was
è. '

filed 1
!

1. BACkGROUND

This personal injury case arises 9om Plaintiffj fall While attem'pting to walk f'rom one

floating dock.to anothçr on a sh. ore excursion from an NCL ship. Specitkally, Plaintiff ylleges in

her Complaint that Eçloqp or about June 20, 2017,'' while a passenger on the NCL vessel Norwegian

Gem Pbylge,/she went on aday excursion to Great Stin'up Cay (D.E. 1, !! 4.-6). According to

her Complaint, first, Plaiptiff Roseann Albanese, together with Sam Albanese, were Cçtaken by a

tender (mini ferry), from the ship to Great Stin'uy Cayi'' then, she was tstransferred via a small mini

ferry . . . for the next' pprtion of the exclzrsioni'' finally, she was ttassisted onto an unstable,

1 The Court extended the deadline for Plaintiff s Response from August .19, 2019 to August 26, 2019 (D.E.
17), but Plaintiff neglectyd to file anyihing. '
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rubberish floating dock with instnlctions to transfer again, to another tmstable, rubberish floating

dock, this tipe without assistancey'' and fell lid !! 7, 9, 1 1-12).

Following the close of al1 discovery, NCL filed the instant M otion for Summary Judgment,

arguing that (a) it is not vicariously liable for Plaintiff s injttry where it çsdoes not own or control

Stingray City Bahnmas or Stingray Island Bahamas gthe companies that provided the excursion to

Great Stirrup Cayj and they are hot in a joint venture relationship'' (D.E. 16, at 1-2); and (b) it is

not directly liable for PlaintiT s injury where it was not on notice of any condition on the sh. ore

excursion that created a risk to passengers (id. at 6, 10).

Il. DISCUSSION

A. 'Legal Standard on Summ ary Judgment

Summary judgment is appropriate whem there is Glno genuine issue as to any material fact

and that the moving pm'ty is entitled to' judgment as a matter of lam'' Fed. R. Civ. P. 56(c)
1

(emphasis added); Anderson v. L fbcrf.p f obby, Inc., 477 U.S. 242, 247-48 (1986). An issue is

genuine if a reasonable fact finder could return a verdict for the nonmoving party. Mize v. Jem rson

Cf@ Bé ofEduc., 93 F.3d 739, 742 (1 1th Cir. 1996). A féct is material if it may affect the outcome

of the case under the applicable substantive lqw. Allen v. Tyson Foods, Inc., 121 F.3d 642, 646

(1 1th Cir. 1997). The moving party has the btlrden of establishing both the absence of a genuine

issue of material fact and tltat it is entitled to judgment as a matter of law. See Matsushita Elec.

Indus. Co. v. Zenith Radio Corp., 106 S. Ct. 1348, 1356 (1986).

B. M aritim e Negligence

To prevail on a maritime negligence claim, a plaintiff must establish that (1) the defendant

owed the plaintiff a duty @.g., to maintain the ship in a safe cond. ition for passengers, to wnrn

passengers of dangers that are not open and obvious); (2) the defendant breached the duty; and
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(3) the breach actually and proximately caused injuzy to the plaintiff. See, e.g., Chaparro v.

Carnival Corp., 693 F.3d 1333, 1336 (1 1th Cir. 2012). The duty of care that a shipowner owes to

passengers is çdordinary reasonable car: lmder the circumstances.'' Keefe v. Bahama Cruise Line,

lnc., 867 F.2d 1318, 1322 (1 1th Cir. 1989). As such, for liahility to exist, Gtthe capier (mustq haye

had actual or éonstnzctive notice of the risk-creating condition, at least where . . . the menace is

one commonly éncountered on land and not clearly linked to nautical advenmre.'' Ik An example
N ,

of constructive noticç is where a Gshazard ghasj been presentLfor a period of time so lengthy as to

(reasonablyj invite corrective measures'' by the shipowner. 1d. Evidence of çtsubstantially similar''

prior accidents or occprrences may also 'support the ship owner having had notice. See Sorrels v.

NCL (Bah.) Ltd., 796.F.3d 1275, 1287-88. (1 1th Cir. 2015).

Ck NCL Is Nof Liable for Plaintifrs Injury

NCL posits in its Statement of M atçrial Factsz.that Sdplaintiff booked a shore çxcursion in

Great Stimzp cay called Stingray Uity Bahamas'' (D.E. 16, at 2, ! 5). In support, NCL has provided

# shore excursion ticket to Great Stinup Cay dated ::6/20/20175' in the name of GIALBANESE,

SAMUEL - Stateroom: 10124'' labeled Ststingray City Bahamas'' (D.E. 16-2). The ticket states yt

the bottom Gsoperated by: Stingray Island Bahnmas'' (id4. The back of the shore excursion ticket

(titled GCCONDITIONS OF CONTRACT'') states:

(NCL) and its agents and vessels have no ownership or controlgovbr the means of
8. f'u ished in connedion with such independenttransportation of any other servic s rrl

siore excursions. The owners or contractors providing such trapspdrtation br any
other services are independent contractors and control these operations . . . These

owners or contractors are not (NCL'S) joint venttlres, agents, and/or employees, and
have no other relationship with Norwegian other than that of indepehdent contractor

. . . Guest hereby releasks (NCL), its agents and vessels, from any and all liability
associated wiih the indepepdent shore excu-rsionts) and agrees to hold (NCL) . . .

2 Pursuant to Southern District of Florida Local Rule 56. 1(b), where Plaipti'ff has not filed any Response,
al1 material facts set forth in NCL'S Statement of M aterial Facts are deemed admitted çtprovided that the ''

. A (-

Court finds that the movantis statement is supported by evidence in the record.''
?
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harmless from any and all loss (or) injury . . , however caused and of whatsoever
nature, in cormection with the independent shore excursions.

(D.E. 16, at 3, ! 6; D.E. 16-3). Consistent with this, NCL has proffered its Standard Shore

Excursion Agreement between NCL and Stingray Island Bahamas signed in December 2016 (see

b.E. 16-6, at 1, 10) for the 2017 and 2018 calendar years (f#. at 2, ! 4j, which states that (çgtjhe

Operator's relationship with LNCLJ during the Tenn of this A/ccment shall be that of an

independent contractor'' (/2 at 1, ! 2).

M oreover, the back of the shore excursion ticket also states that Sithe terms and conditions

of I)NCL'SI Guest Ticket Contract are incorporated into this (ticketl'' (D.E. 16-3). NCL'S Guest

Ticket Contract, t%which al1 passengers are required to accept to cnzise with F CLI'' (D.E. 16, at 2,

! 3), attached as Exhibit 1, provides that çspurchaser acknowledges that Norwegian Cruise Line

does not own, control, maintain pr supelvise any . . . tour operators l0rl sightseeing tours'' and

that Sdpurchaser acknowledges and agrees that each such provider is an independent contractor who

is not and shall not be deemed an agent of Norwegian Cruise Line'' ID.E. 16-1, at 9). .

Furthenuore, the back of the shore excursion ticket states that çlltqhe Guest agrees that

kQ

he/she will be botmd by all terms and conditions contained in a1l applicable tickets and tariffs of

the shoreside independent contractor'' (D.E. 16-3). NCL has proffered the Gsstingray City Bahamas

Complete Liability Release'' (D.E. 16-4), arld a list of signatures agreeing to its term. s dated

$t6/20/17'' at $$1 1:20'' with 'sRoseAnn Albanese'' as the fifth signature (id. at 2). The terms include'

that <t1 agree to forever discharge apd release Stingray Island Bahamas LTD, its employeej and

'

agents from any and a1l responsibility or liability for any and all injuries (or) dnmage'' li6l at 1).

Upon consideration of the above tmcontradicted record evidence, the Coul't concludes that

NCL carmot be held vicariously liable for any negligence of Stingray City Bahnm as that may have

caused Plaintiff's fall. Nor has Plaintiff put forth evidence of substantially similar incidents or any

4
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other means by which NCL would have had notice of an tmsafe condition on the shore ekcursion

so that NCL could be held directly liable for PlaintiY s fall.

111. CONCLU SION

As set forth above, NCL has met its bmden in supportipg its entitlement to judgment as a

matter of law on Plaintiff s negligence claims, including that it is not liablè for any nigligence by

the shore excursion that may have caused her fall. Accordingly, it is ORDERED, ADJYDGED,

' Motion for jummary Judgment (D.E. 16) be, and the same is,and DECREED that Defendant s

hereby GRANTED.3 In accordance with Federal Rule of Civil Proceduré 58(a), final judgment

will be set out in a separate documçnt.

DONE and OM ERED in Chambers at the

Building and United States Courthouse in Minmi, Florida, op this 28th day of August, 2019.

Jamçs Lawrence King Federal Justice

AM ES LA NCE IU NG

UNITED STATES DISTRICT J
SOUTHEM  DISTRICT OF PLO A

cc: All Counsel of Record

3 This cancels a1l dates in the Scheduling Order (D.E. 13), including the pretrial conference set for October
4, 2019, and thejury trial set for the two-week period beginninjDecember 9, 2019.

5
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