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Chapter 1: Sources of Maritime Law
United States Constitution, Article II1

The judicial Power shall extend to . . . all Cases of admiralty and maritime
Jurisdiction . . . .

Judiciary Act of 1789

SEC. 9. And be it further enacted, That the district courts . . . shall also have
exclusive original cognizance of all civil causes of admiralty and maritime
jurisdiction . . . saving to suitors, in all cases, the right of a common law remedy,
where the common law is competent to give it. ...

28 U.S.C. § 1333

The district courts shall have original jurisdiction, exclusive of the courts of the
States, of:

(1) Any civil case of admiralty or maritime jurisdiction, saving to
suitors in all cases all other remedies to which they are otherwise
entitled. . . .

The Lottawanna, 88 U.S. 558 (1875)

Justice Bradley delivered the opinion of the Court:

KxK*

The ground on which we are asked to overrule the judgment in the case of The
General Smith is, that by the general maritime law, those who furnish necessary
materials, repairs, and supplies to a vessel, upon her credit, have a lien on such a
vessel therefor, as well when furnished in her home port as when furnished in a
foreign port, and that the courts of admiralty are bound to give effect to that lien.
The proposition assumes that the general maritime law governs this case, and is
binding on the courts of the United States.

But it is hardly necessary to argue that the maritime law is only so far operative as
law in any country as it is adopted by the laws and usages of that country. In this
respect it is like international law or the laws of war, which have the effect of law
in no country any further than they are accepted and received as such; or, like the
case of the civil law, which forms the basis of most European laws, but which has
the force of law in each state only so far as it is adopted therein, and with such
modifications as are deemed expedient. The adoption of the common law by the
several States of this Union also presents an analogous case. It is the basis of all
the State laws; but is modified as each sees fit. Perhaps the maritime law is more
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uniformly followed by commercial nations than the civil and common laws are by
those who use them. But, like those laws, however fixed, definite, and beneficial
the theoretical code of maritime law may be, it can have only so far the effect of law
in any country as it is permitted to have. But the actual maritime law can hardly be
said to have a fixed and definite form as to all the subjects which may be embraced
within its scope. Whilst it is true that the great mass of maritime law is the same in
all commercial countries, yet, in each country, peculiarities exist either as to some
of the rules, or in the mode of enforcing them. Especially is this the case on the
outside boundaries of the law, where it comes in contact with, or shades off into
the local or municipal law of the particular country and affects only its own
merchants or people in their relations to each other. Whereas, in matters affecting
the stranger or foreigner, the commonly received law of the whole commercial
world is more assiduously observed--as, in justice, it should be. No one doubts that
every nation may adopt its own maritime code. France may adopt one; England
another; the United States a third; still, the convenience of the commercial world,
bound together, as it is, by mutual relations of trade and intercourse, demands
that, in all essential things wherein those relations bring them in contact, there
should be a uniform law founded on natural reason and justice. Hence the
adoption by all commercial nations (our own included) of the general maritime law
as the basis and groundwork of all their maritime regulations. But no nation
regards itself as precluded from making occasional modifications suited to its
locality and the genius of its own people and institutions, especially in matters that
are of merely local and municipal consequence and do not affect other nations. It
will be found, therefore, that the maritime codes of France, England, Sweden, and
other countries, are not one and the same in every particular; but that whilst there
is a general correspondence between them arising from the fact that each adopts
the essential principles, and the great mass of the general maritime law, as the
basis of its system, there are varying shades of difference corresponding to the
respective territories, climate, and genius of the people of each country
respectively. Each state adopts the maritime law, not as a code having any
independent or inherent force, proprio vigore, but as its own law, with such
modifications and qualifications as it sees fit. Thus adopted and thus qualified in
each case, it becomes the maritime law of the particular nation that adopts it. And
without such voluntary adoption it would not be law. And thus it happens, that,
from the general practice of commercial nations in making the same general law
the basis and groundwork of their respective maritime systems, the great mass of
maritime law which is thus received by these nations in common, comes to be the
common maritime law of the world.

This account of the maritime law, if correct, plainly shows that in particular
matters, especially such as approach a merely municipal character, the received
maritime law may differ in different countries without affecting the general
integrity of the system as a harmonious whole. The government of one country may
be willing to give to its citizens, who supply a ship with provisions at her home port
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where the owner himself resides, a lien on the ship; whilst that of another country
may take a contrary view as to the expediency of such a rule. The difference
between them in a matter that concerns only their own citizens, in each case,
cannot seriously affect the harmony and consistency of the common maritime law
which each adopts and observes. ***

That we have a maritime law of our own, operative throughout the United States,
cannot be doubted. The general system of maritime law which was familiar to the
lawyers and statesmen of the country when the Constitution was adopted, was
most certainly intended and referred to when it was declared in that instrument
that the judicial power of the United States shall extend “to all cases of admiralty
and maritime jurisdiction.” But by what criterion are we to ascertain the precise
limits of the law thus adopted? The Constitution does not define it. It does not
declare whether it was intended to embrace the entire maritime law as expounded
in the treatises, or only the limited and restricted system which was received in
England, or lastly, such modification of both of these as was accepted and
recognized as law in this country. Nor does the Constitution attempt to draw the
boundary line between maritime law and local law; nor does it lay down any
criterion for ascertaining that boundary. It assumes that the meaning of the phrase
“admiralty and maritime jurisdiction” is well understood. It treats this matter as it
does the cognate ones of common law and equity, when it speaks of “cases in law
and equity,” or of “suits at common law,” without defining those terms, assuming
them to be known and understood.

One thing, however, is unquestionable; the Constitution must have referred to a
system of law coextensive with, and operating uniformly in, the whole country. It
certainly could not have been the intention to place the rules and limits of maritime
law under the disposal and regulation of the several States, as that would have
defeated the uniformity and consistency at which the Constitution aimed on all
subjects of a commercial character affecting the intercourse of the States with each
other or with foreign states.

The question is discussed with great felicity and judgment by Chief Justice Taney,
delivering the opinion of the court in the case of The St. Lawrence, where he says:
“Judicial power, in all cases of admiralty and maritime jurisdiction, is delegated by
the Constitution to the Federal government in general terms, and courts of this
character had then been established in all commercial and maritime nations,
differing, however, materially in different countries in the powers and duties
confided to them; the extent of the jurisdiction conferred depending very much
upon the character of the government in which they were created; and this
circumstance, with the general terms of the grant, rendered it difficult to define the
exact limits of its power in the United States. This difficulty was increased by the
complex character of our government, where separate and distinct specified
powers of sovereignty are exercised by the United States and a State independently
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of each other within the same territorial limits. And the reports of the decisions of
the court will show that the subject has often been before it, and carefully
considered, without being able to fix with precision its definite boundaries; but
certainly no State law can enlarge it, nor can an act of Congress or rule of court
make it broader than the judicial power may determine to be its true limits. And
this boundary is to be ascertained by a reasonable and just construction of the
words used in the Constitution, taken in connection with the whole instrument,
and the purposes for which admiralty and maritime jurisdiction was granted to the
Federal government.”

Guided by these sound principles, this court has felt itself at liberty to recognize
the admiralty jurisdiction as extending to localities and subjects which, by the
jealousy of the common law, were prohibited to it in England, but which fairly
belong to it on every ground of reason when applied to the peculiar circumstances
of this country, with its extended territories, its inland seas, and its navigable
rivers, especially as the narrow restrictions of the English law had never prevailed
on this side of the Atlantic, even in colonial times.

The question as to the true limits of maritime law and admiralty jurisdiction is
undoubtedly, as Chief Justice Taney intimates, exclusively a judicial question, and
no State law or act of Congress can make it broader, or (it may be added) narrower,
than the judicial power may determine those limits to be. But what the law is within
those limits, assuming the general maritime law to be the basis of the system,
depends on what has been received as law in the maritime usages of this country,
and on such legislation as may have been competent to affect it.

To ascertain, therefore, what the maritime law of this country is, it is not enough
to read the French, German, Italian, and other foreign works on the subject, or the
codes which they have framed; but we must have regard to our own legal history,
constitution, legislation, usages, and adjudications as well. The decisions of this
court illustrative of these sources, and giving construction to the laws and
Constitution are especially to be considered; and when these fail us, we must resort
to the principles by which they have been governed.

But we must always remember that the court cannot make the law, it can only
declare it. If, within its proper scope, any change is desired in its rules, other than
those of procedure, it must be made by the legislative department. It cannot be
supposed that the framers of the Constitution contemplated that the law should
forever remain unalterable. Congress undoubtedly has authority under the
commercial power, if no other, to introduce such changes as are likely to be needed.
The scope of the maritime law, and that of commercial regulation are not
coterminous, it is true, but the latter embraces much the largest portion of ground
covered by the former. Under it Congress has regulated the registry, enrolment,
license, and nationality of ships and vessels; the method of recording bills of sale
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and mortgages thereon; the rights and duties of seamen; the limitations of the
responsibility of shipowners for the negligence and misconduct of their captains
and crews; and many other things of a character truly maritime. And with regard
to the question now under consideration, namely, the rights of materialmen in
reference to supplies and repairs furnished to a vessel in her home port, there does
not seem to be any great reason to doubt that Congress might adopt a uniform rule
for the whole country, though, of course, this will be a matter for consideration
should the question ever be directly presented for adjudication. ***

Be this, however, as it may, and whether the power of Congress is or is not
sufficient to amend the law on this subject (if amendment is desirable), this court
is bound to declare the law as it now stands. And according to the maritime law as
accepted and received in this country, we feel bound to declare that no such lien
exists as is claimed by the appellees in this case. The adjudications in this court
before referred to, which it is unnecessary to review, are conclusive on the subject;
and we see no sufficient ground for disturbing them. ***

The Moses Taylor, 71 U.S. 411 (1886)
Justice Field delivered the opinion of the Court.

This case arises upon certain provisions of a statute of California regulating
proceedings in civil cases in the courts of that State. The sixth chapter of the statute
relates to actions against steamers, vessels, and boats, and provides that they shall
be liable--1st, for services rendered on board of them, at the request of, or on
contract with, their respective owners, agents, masters, or consignees; 2d, for
supplies furnished for their use upon the like request; 3d, for materials furnished
in their construction, repair, or equipment; 4th, for their wharfage and anchorage
within the State; 5th, for non-performance or mal-performance of any contract for
the transportation of persons or property made by their respective owners, agents,
masters, or consignees; 6th, for injuries committed by them to persons or property;
and declares that these several causes of action shall constitute liens upon the
steamers, vessels, and boats, for one year after the causes of action shall have
accrued, and have priority in the order enumerated, and preference over all other
demands. The statute also provides that actions for demands arising upon any of
these grounds may be brought directly against the steamers, vessels, or boats by
name; that process may be served on the master, mate, or any person having
charge of the same; that they may be attached as security for the satisfaction of any
judgment which may be recovered; and that if the attachment be not discharged,
and a judgment be recovered by the plaintiff, they may be sold, with their tackle,
apparel, and furniture, or such interest therein as may be necessary, and the
proceeds applied to the payment of the judgment. ***



In 1863, the steamship Moses Taylor, a vessel of over one thousand tons burden,
was owned by Marshall O. Roberts, of the city of New York, and was employed by
him in navigating the Pacific Ocean, and in carrying passengers and freight
between Panama and San Francisco. In October of that year the plaintiff in the
court below, the defendant in error in this court, entered into a contract with
Roberts, as owner of this steamship, by which, in consideration of one hundred
dollars, Roberts agreed to transport him from New York to San Francisco as a
steerage passenger, with reasonable despatch, and to furnish him with proper and
necessary food, water, and berths, or other conveniences for lodging, on the
voyage. The contract, as set forth in the complaint, does not in terms provide for
transportation on any portion of the voyage by the Moses Taylor, but the case was
tried upon the supposition that such was the fact, and we shall, therefore, treat the
contract as if it specified a transportation by that steamer on the Pacific for the
distance between Panama and San Francisco. For alleged breach of this contract
the present action was brought, under the statute mentioned, in a court of a justice
of the peace held within the city of San Francisco. Courts held by justices of the
peace were at that time by another statute invested with jurisdiction of these cases,
where the amount claimed did not exceed two hundred dollars, except where the
action was brought to recover seamen’s wages for a voyage performed, in whole or
in part, without the waters of the State.

The agent for the Moses Taylor appeared to the action, and denied the jurisdiction
of the court, insisting that the cause of action was one over which the courts of
admiralty had exclusive jurisdiction, and also traversed the several matters alleged
as breaches of the contract.

The justice of the peace overruled the objection to his jurisdiction, and gave
judgment for the amount claimed. On appeal to the County Court the action was
tried de novo upon the same pleadings, but in all respects as if originally
commenced in that court. The want of jurisdiction there, and the exclusive
cognizance of such causes of action by the courts of admiralty were again urged
and were again overruled; and a similar judgment to that of the justice of the peace
was rendered. ***

The case presented is clearly one within the admiralty and maritime jurisdiction of
the Federal courts. The contract for the transportation of the plaintiff was a
maritime contract. As stated in the complaint, it related exclusively to a service to
be performed on the high seas, and pertained solely to the business of commerce
and navigation. ***

The action against the steamer by name, authorized by the statute of California, is
a proceeding in the nature and with the incidents of a suit in admiralty. The
distinguishing and characteristic feature of such suit is that the vessel or thing
proceeded against is itself seized and impleaded as the defendant, and is judged
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and sentenced accordingly. It is this dominion of the suit in admiralty over the
vessel or thing itself which gives to the title made under its decrees validity against
all the world. ***

The statute of California, to the extent in which it authorizes actions in rem against
vessels for causes of action cognizable in the admiralty, invests her courts with
admiralty jurisdiction, and so the Supreme Court of that State has decided in
several cases. ***

The question presented for our determination is, therefore, whether such
cognizance by the Federal courts is exclusive, and this depends either upon the
constitutional grant of judicial power, or the validity of the provision of the ninth
section of the act of Congress.

The Constitution declares that the judicial power of the United States “shall extend
to all cases, in law and equity, arising under this Constitution, the laws of the
United States, and treaties made, or which shall be made, under their authority; to
all cases affecting ambassadors, other public ministers, and consuls; to all cases of
admiralty and maritime jurisdiction; to controversies to which the United States
shall be a party; to controversies between two or more States; between a State and
citizens of another State; between citizens of different States; between citizens of
the same State claiming lands under grants of different States; and between a State
or the citizens thereof and foreign States, citizens, or subjects.”

How far this judicial power is exclusive, or may, by the legislation of Congress, be
made exclusive, in the courts of the United States, has been much discussed,
though there has been no direct adjudication upon the point. ***

The cognizance of civil causes of admiralty and maritime jurisdiction vested in the
District Courts by the ninth section of the Judiciary Act, may be supported upon
like considerations. It has been made exclusive by Congress, and that is sufficient,
even if we should admit that in the absence of its legislation the State courts might
have taken cognizance of these causes. But there are many weighty reasons why it
was so declared. “The admiralty jurisdiction,” says Mr. Justice Story, “naturally
connects itself, on the one hand, with our diplomatic relations and the duties to
foreign nations and their subjects; and, on the other hand, with the great interests
of navigation and commerce, foreign and domestic. There is, then, a peculiar
wisdom in giving to the national government a jurisdiction of this sort which
cannot be yielded, except for the general good, and which multiplies the securities
for the public peace abroad, and gives to commerce and navigation the most
encouraging support at home.”

The case before us is not within the saving clause of the ninth section. That clause
only saves to suitors “the right of a common-law remedy, where the common law
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is competent to give it.” It is not a remedy in the common-law courts which is
saved, but a common-law remedy. A proceeding in rem, as used in the admiralty
courts, is not a remedy afforded by the common law; it is a proceeding under the
civil law. When used in the common-law courts, it is given by statute.

It follows, from the views expressed, that the judgment of the County Court must
be reversed, and the cause remanded, with directions to dismiss the action for want
of jurisdiction.

United States Constitution, Article I, Section 8

The Congress shall have Power To . . . regulate Commerce with foreign Nations,
and among the several States. . ..

Gibbons v. Ogden, 22 U.S. 1 (1824)

HxK*

Aaron Ogden filed his bill in the Court of Chancery of [New York] against Thomas
Gibbons, setting forth the several acts of the Legislature thereof, enacted for the
purpose of securing to Robert R. Livingston and Robert Fulton, the exclusive
navigation of all the waters within the jurisdiction of that State, with boats moved
by fire or steam, for a term of years which has not yet expired; and authorizing the
Chancellor to award an injunction, restraining any person whatever from
navigating those waters with boats of that description. The bill stated an
assignment from Livingston and Fulton to one John R. Livingston, and from him
to the complainant, Ogden, of the right to navigate the waters between
Elizabethtown, and other places in New-Jersey, and the city of New-York; and that
Gibbons, the defendant below, was in possession of two steam boats, called the
Stoudinger and the Bellona, which were actually employed in running between
New-York and Elizabethtown, in violation of the exclusive privilege conferred on
the complainant, and praying an injunction to restrain the said Gibbons from using
the said boats, or any other propelled by fire or steam, in navigating the waters
within the territory of New-York. The injunction having been awarded, the answer
of Gibbons was filed; in which he stated, that the boats employed by him were duly
enrolled and licensed, to be employed in carrying on the coasting trade, under the
act of Congress, passed the 18th of February, 1793, c. 3. entitled, “An act for
enrolling and licensing ships and vessels to be employed in the coasting trade and
fisheries, and for regulating the same.” And the defendant insisted on his right, in
virtue of such licenses, to navigate the waters between Elizabethtown and the city
of New-York, the said acts of the Legislature of the State of New-York to the
contrary notwithstanding. At the hearing, the Chancellor perpetuated the
injunction, being of the opinion, that the said acts were not repugnant to the
constitution and laws of the United States, and were valid. This decree was
affirmed in the Court for the Trial of Impeachments and Correction of Errors,



which is the highest Court of law and equity in the State, before which the cause
could be carried, and it was thereupon brought to this Court by appeal.

Chief Justice Marshall delivered the opinion of the Court, and, after stating the
case, proceeded as follows:

The appellant contends that this decree is erroneous, because the laws which
purport to give the exclusive privilege it sustains, are repugnant to the constitution
and laws of the United States.

They are said to be repugnant --

1st. To that clause in the constitution which authorizes Congress to regulate
commerce.

2d. To that which authorizes Congress to promote the progress of science and
useful arts. ***

As preliminary to the very able discussions of the constitution, which we have
heard from the bar, and as having some influence on its construction, reference
has been made to the political situation of these States, anterior to its formation. It
has been said, that they were sovereign, were completely independent, and were
connected with each other only by a league. This is true. But, when these allied
sovereigns converted their league into a government, when they converted their
Congress of Ambassadors, deputed to deliberate on their common concerns, and
to recommend measures of general utility, into a Legislature, empowered to enact
laws on the most interesting subjects, the whole character in which the States
appear, underwent a change, the extent of which must be determined by a fair
consideration of the instrument by which that change was effected.

This instrument contains an enumeration of powers expressly granted by the
people to their government. It has been said, that these powers ought to be
construed strictly. But why ought they to be so construed? Is there one sentence in
the constitution which gives countenance to this rule? In the last of the enumerated
powers, that which grants, expressly, the means for carrying all others into
execution, Congress is authorized “to make all laws which shall be necessary and
proper” for the purpose. But this limitation on the means which may be used, is
not extended to the powers which are conferred; nor is there one sentence in the
constitution, which has been pointed out by the gentlemen of the bar, or which we
have been able to discern, that prescribes this rule. We do not, therefore, think
ourselves justified in adopting it. What do gentlemen mean, by a strict
construction? If they contend only against that enlarged construction, which would
extend words beyond their natural and obvious import, we might question the
application of the term, but should not controvert the principle. If they contend for
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that narrow construction which, in support of some theory not to be found in the
constitution, would deny to the government those powers which the words of the
grant, as usually understood, import, and which are consistent with the general
views and objects of the instrument; for that narrow construction, which would
cripple the government, and render it unequal to the object, for which is declared
to be instituted, and to which the powers given, as fairly understood, render it
competent; then we cannot perceive the propriety of this strict construction, nor
adopt it as the rule by which the constitution is to be expounded. As men, whose
intentions require no concealment, generally employ the words which most
directly and aptly express the ideas they intend to convey, the enlightened patriots
who framed our constitution, and the people who adopted it, must be understood
to have employed words in their natural sense, and to have intended what they
have said. If, from the imperfection of human language, there should be serious
doubts respecting the extent of any given power, it is a well settled rule, that the
objects_for which it was given, especially when those objects are expressed in the
instrument itself, should have great influence in the construction. We know of no
reason for excluding this rule from the present case. The grant does not convey
power which might be beneficial to the grantor, if retained by himself, or which can
inure solely to the benefit of the grantee; but is an investment of power for the
general advantage, in the hands of agents_selected for that purpose; which power
can never be exercised by the people themselves, but must be placed in the hands
of agents, or lie dormant. We know of no rule for construing the extent of such
powers, other than is given by the language of the instrument which confers them,
taken in connection with the purposes for which they were conferred.

The words are, “Congress shall have power to regulate commerce with foreign
nations, and among the several States, and with the Indian tribes.”

The subject to be regulated is commerce; and our constitution being, as was aptly
said at the bar, one of enumeration, and not of definition, to ascertain the extent
of the power, it becomes necessary to settle the meaning of the word. The counsel
for the appellee would limit it to traffic, to buying and selling, or the interchange
of commodities, and do not admit that it comprehends navigation. This would
restrict a general term, applicable to many objects, to one of its significations.
Commerce, undoubtedly, is traffic, but it is something more: it is intercourse. It
describes the commercial intercourse between nations, and parts of nations, in all
its branches, and is regulated_by prescribing rules for carrying on that intercourse.
The mind can scarcely conceive a system for regulating commerce between
nations, which shall exclude all laws concerning navigation, which shall be silent
on the admission of the vessels of the one nation into the ports of the other, and be
confined to prescribing rules for the conduct of individuals, in the actual
employment of buying and selling, or of barter.
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If commerce does not include navigation, the government of the Union has no
direct power over that subject, and can make no law prescribing what shall
constitute American vessels, or requiring that they shall be navigated by American
seamen. Yet this power has been exercised from the commencement of the
government, has been exercised with the consent of all, and has been understood
by all to be a commercial regulation. All America understands, and has uniformly
understood, the word “commerce,” to comprehend navigation. It was so
understood, and must have been so understood, when the constitution was framed.
The power over commerce, including navigation, was one of the primary objects
for which the people of America adopted their government, and must have been
contemplate in forming it. The convention must have used the word in that sense,
because all have understood it in that sense; and the attempt to restrict it comes
too late.

If the opinion that “commerce,” as the word is used in the constitution,
comprehends navigation also, requires any additional confirmation, that
additional confirmation is, we think, furnished by the words of the instrument
itself.

It is a rule of construction, acknowledged by all, that the exceptions from a power
mark its extent; for it would be absurd, as well as useless, to except from a granted
power, that which was not granted—that which the words of the grant could not
comprehend. If, then, there are in the constitution plain exceptions from the power
over navigation, plain inhibitions to the exercise of that power in a particular way,
it is a proof that those who made these exceptions, and prescribed these
inhibitions, understood the power to which they applied as being granted. ***

The word used in the constitution, then, comprehends, and has been always
understood to comprehend, navigation within its meaning; and a power to regulate
navigation, is as expressly granted, as if that term had been added to the word
“commerce.”

To what commerce does this power extend? The constitution informs us, to
commerce “with foreign nations, and among the several States, and with the Indian
tribes.”

It has, we believe, been universally admitted, that these words comprehend every
species of commercial intercourse between the United States and foreign nations.
No sort of trade can be carried on between this country and any other, to which
this power does not extend. It has been truly said, that commerce, as the word is
used in the constitution, is a unit, every part of which is indicated by the term. ***

Comprehensive as the word “among” is, it may very properly be restricted to that
commerce which concerns more States than one. The phrase is not one which
would probably have been selected to indicate the completely interior traffic of a
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State, because it is not an apt phrase for that purpose; and the enumeration of the
particular classes of commerce, to which the power was to be extended, would not
have been made, had the intention been to extend the power to every description.
The enumeration presupposes something not enumerated; and that something, if
we regard the language or the subject of the sentence, must be the exclusively
internal commerce of a State. The genius and character of the whole government
seem to be, that its action is to be applied to all the external concerns of the nation,
and to those internal concerns which affect the States generally; but not to those
which are completely within a particular State, which do not affect other States,
and with which it is not necessary to interfere, for the purpose of executing some
of the general powers of the government. The completely internal commerce of a
State, then, may be considered as reserved for the State itself.

But, in regulating commerce with foreign nations, the power of Congress does not
stop at the jurisdictional lines of the several States. It would be a very useless
power, if it could not pass those lines. The commerce of the United States with
foreign nations, is that of the whole United States. Every district has a right to
participate in it. The deep streams which penetrate our country in every direction,
pass through the interior of almost every State in the Union, and furnish the means
of exercising this right. If Congress has the power to regulate it, that power must
be exercised whenever the subject exists. If it exists within the States, if a foreign
voyage may commence or terminate at a port within a State, then the power of
Congress may be exercised within a State. ***

We are now arrived at the inquiry—What is this power?

It is the power to regulate; that is, to prescribe the rule by which commerce is to be
governed. This power, like all others vested in Congress, is complete in itself, may
be exercised to its utmost extent, and acknowledges no limitations, other than are
prescribed in the constitution. These are expressed in plain terms, and do not affect
the questions which arise in this case, or which have been discussed at the bar. If,
as has always been understood, the sovereignty of Congress, though limited to
specified objects, is plenary as to those objects, the power over commerce with
foreign nations, and among the several States, is vested in Congress as absolutely
as it would be in a single government, having in its constitution the same
restrictions on the exercise of the power as are found in the constitution of the
United States. The wisdom and the discretion of Congress, their identity with the
people, and the influence which their constituents possess at elections, are, in this,
as in many other instances, as that, for example, of declaring war, the sole
restraints on which they have relied, to secure them from its abuse. They are the
restraints on which the people must often rely solely, in all representative
governments.
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The power of Congress, then, comprehends navigation, within the limits of every
State in the Union; so far as that navigation may be, in any manner, connected with
“commerce with foreign nations, or among the several States, or with the Indian
tribes.” It may, of consequence, pass the jurisdictional line of New-York, and act
upon the very waters to which the prohibition now under consideration applies.***

Washington v. W.C. Dawson & Co., 264 U.S. 219 (1924)
Justice McReynolds delivered the opinion of the Court. ***

The immediate question presented by number three hundred sixty-six is whether
one engaged in the business of stevedoring whose employees work only of board
ships in the navigable waters of Puget Sound, can be compelled to contribute to the
accident fund provided for by the Workmen's Compensation Act of Washington.
The State maintains that the objections to such requirement pointed out in
Knickerbocker Ice Co. v. Stewart, 253 U.S. 149, were removed by the Act of June
10, 1922, c. 216, 42 Stat. 634. Its Supreme Court ruled otherwise. 122 Wash. 572,
582.

In number six hundred eighty-four the Supreme Court, of California approved the

conclusion of the Supreme Court of Washington and declared the Act of June 10,
1922, went beyond the power of Congress. It accordingly held the Industrial
Accident Commission had no jurisdiction to award compensation for the death of
a workman killed while actually engaged at maritime work, under maritime
contract, upon a vessel moored at her dock in San Francisco Bay and discharging
her cargo. 220 Pac. 669.

The judgments below must be affirmed; the doctrine of Knickerbocker Ice Co. v.
Stewart, to which we adhere, permits no other conclusion. There we construed the
Act of October 6, 1917, c. 97, 40 Stat. 395, which undertook to amend the provision
of §§ 24 and 256, Judicial Code, which saves to suitors in all civil causes of
admiralty and maritime jurisdiction “the right of a common-law remedy where the
common law is competent to give it,” by adding the words “and to claimants the
rights and remedies under the workmen's compensation law of any State.” After
declaring the true meaning and purpose of the act, we held it beyond the power of
Congress.

Except as to the master and members of the crew, the Act of 1922 must be read as
undertaking to permit application of the workmen’s compensation laws of the
several States to injuries within the admiralty and maritime jurisdiction
substantially as provided by the Act of 1917. The exception of master and crew is
wholly insufficient to meet the objections to such enactments heretofore often
pointed out. Manifestly, the proviso which denies jurisdiction to district courts of
the United States over causes arising out of the injuries specified was intended to
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supplement the provision covering rights and remedies under state compensation
laws. As that provision is ineffective, so is the proviso. To hold otherwise would
bring about an unfortunate condition wholly outside the legislative intent. ***

In Knickerbocker Ice Co. v. Stewart (pp. 163, 164, 166), where claim was made
under the New York Act on account of the death of a bargeman who fell into the
Hudson River and drowned, this was said—

“We conclude that [by the Act of October 6, 1917] Congress undertook to permit
application of Workmen’s Compensation Laws of the several States to injuries
within the admiralty and maritime jurisdiction; and to save such statutes from the
objections pointed out by Southern Pacific Co. v. Jensen. It sought to authorize and
sanction action by the States in prescribing and enforcing, as to all parties
concerned, rights, obligations, liabilities and remedies designed to provide
compensation for injuries suffered by employees engaged in maritime work.

“And so construed, we think the enactment is beyond the power of Congress. Its
power to legislate concerning rights and liabilities within the maritime jurisdiction
and remedies for their enforcement, arises from the Constitution, as above
indicated. The definite object of the grant was to commit direct control to the
Federal Government; to relieve maritime commerce from unnecessary burdens
and disadvantages incident to discordant legislation; and to establish, so far as
practicable, harmonious and uniform rules applicable throughout every part of the
Union.

“Considering the fundamental purpose in view and the definite end for which such
rules were accepted, we must conclude that in their characteristic features and
essential international and interstate relations, the latter may not be repealed,
amended or changed except by legislation which embodies both the will and
deliberate judgment of Congress. The subject was intrusted to it to be dealt with
according to its discretion—not for delegation to others. To say that because
Congress could have enacted a compensation act applicable to maritime injuries,
it could authorize the States to do so ad they might desire, is false reasoning.
Moreover, such an authorization would inevitably destroy the harmony and
uniformity which the Constitution not only contemplated but actually
established—it would defeat the very purpose of the grant. See Sudden &
Christenson v. Industrial Accident Commission, 188 Pac. Rep. 803. ***

Without doubt Congress has power to alter, amend or revise the maritime law by
statutes of general application embodying its will and judgment. This power, we
think, would permit enactment of a general employers' liability law or general
provisions for compensating injured employees; but it may not be delegated to the
several States. The grant of admiralty and maritime jurisdiction looks to
uniformity; otherwise wide discretion is left to Congress. Knickerbocker Ice Co. v.
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Stewart. Exercising another power—to regulate commerce—Congress has pre-
scribed the liability of interstate carriers by railroad for damages to employees (Act
April 22, 1908, c. 149, 35 Stat. 65) and thereby abrogated conflicting local rules.
New York Central R.R. Co. v. Winfield, 244 U.S. 147.

This cause presents a situation where there was no attempt to prescribe general
rules. On the contrary, the manifest purpose was to permit any State to alter the
maritime law and thereby introduce conflicting requirements. To prevent this
result the Constitution adopted the law of the sea as the measure of maritime rights
and obligations. The confusion and difficulty, if vessels were compelled to comply
with the local statutes at every port, are not difficult to see. Of course, some within
the States may prefer local rules; but the Union was formed with the very definite
design of freeing maritime commerce from intolerable restrictions incident to such
control. The subject is national. Local interest must yield to the common welfare.
The Constitution is supreme. ***

Miles v. Apex Marine Corp., 498 U.S. 19 (1990)
Justice O’Connor delivered the opinion of the Court.

We decide whether the parent of a seaman who died from injuries incurred aboard
respondents' vessel may recover under general maritime law for loss of society, and
whether a claim for the seaman's lost future earnings survives his death.

L.

Ludwick Torregano was a seaman aboard the vessel M/V Archon. On the evening
of July 18, 1984, Clifford Melrose, a fellow crew member, stabbed Torregano
repeatedly, killing him. At the time, the ship was docked in the harbor of
Vancouver, Washington.

Mercedel Miles, Torregano's mother and administratrix of his estate, sued Apex
Marine Corporation and Westchester Marine Shipping Company, the vessel's
operators, Archon Marine Company, the charterer, and Aeron Marine Company,
the Archon's owner (collectively Apex), in the United States District Court for the
Eastern District of Louisiana. Miles alleged negligence under the Jones Act, 41 Stat.
1007, as amended, 46 U.S.C. App. § 688, for failure to prevent the assault on her
son, and breach of the warranty of seaworthiness under general maritime law for
hiring a crew member unfit to serve. She sought compensation for loss of support
and services and loss of society resulting from the death of her son, punitive
damages, and compensation to the estate for Torregano’s pain and suffering prior
to his death and for his lost future income.

At trial, the District Court granted Apex's motion to strike the claim for punitive
damages, ruled that the estate could not recover Torregano’s lost future income,
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and denied Miles' motion for a directed verdict as to negligence and
unseaworthiness. The court instructed the jury that Miles could not recover
damages for loss of society if they found that she was not financially dependent on
her son.

The jury found that Apex was negligent and that Torregano was 7% contributorily
negligent in causing his death, but that the ship was seaworthy. After discounting
for Torregano's contributory negligence, the jury awarded Miles $7,254 for the loss
of support and services of her son and awarded the estate $130,200 for Torregano's
pain and suffering. The jury also found that Miles was not financially dependent
on her son and therefore not entitled to damages for loss of society. The District
Court denied both parties’ motions for judgment notwithstanding the verdict and
entered judgment accordingly.

The United States Court of Appeals for the Fifth Circuit affirmed in part, reversed
in part, and remanded. 882 F.2d 976 (1989). The court affirmed the judgment of
negligence on the part of Apex, but held that there was insufficient evidence to
support the contributory negligence finding. Id. at 983-985. Miles was therefore
entitled to the full measure of $7,800 for loss of support and services, and the
estate was entitled to $140,000 for Torregano's pain and suffering. The court also
found that Melrose's extraordinarily violent disposition demonstrated that he was
unfit and therefore that the Archon was unseaworthy as a matter of law. Id. at 983.
Because this ruling revived Miles' general maritime claim, the court considered
two questions concerning the scope of damages under general maritime law. The
court reaffirmed its prior decision in Sistrunk v. Circle Bar Drilling Co., 770 F.2d
455 (1985), holding that a nondependent parent may not recover for loss of society
in a general maritime wrongful death action. 882 F.2d at 989. It also held that
general maritime law does not permit a survival action for decedent's lost future
earnings. Id. at 987.

We granted Miles' petition for certiorari on these two issues, 494 U.S. 1003 (1990),
and now affirm the judgment of the Court of Appeals.

II1.

We rely primarily on Moragne v. States Marine Lines, Inc., 398 U.S. 375, 26 L. Ed.
2d 339, 90 S. Ct. 1772 (1970). Edward Moragne was a longshoreman who had been
killed aboard a vessel in United States and Florida territorial waters. His widow
brought suit against the shipowner, seeking to recover damages for wrongful death
due to the unseaworthiness of the ship. The District Court dismissed that portion
of the complaint because neither federal nor Florida statutes allowed a wrongful
death action sounding in unseaworthiness where death occurred in territorial
waters. General maritime law was also no help; in The Harrisburg, 119 U.S. 199,
30 L. Ed. 358, 7 S. Ct. 140 (1886), this Court held that maritime law does not afford
a cause of action for wrongful death. The Court of Appeals affirmed.
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This Court overruled The Harrisburg. After questioning whether The Harrisburg
was a proper statement of the law even in 1886, the Court set aside that issue
because a “development of major significance had intervened.” Moragne, supra, at
388. Specifically, the state legislatures and Congress had rejected wholesale the
rule against wrongful death. Every State in the Union had enacted a wrongful death
statute. In 1920, Congress enacted two pieces of legislation creating a wrongful
death action for most maritime deaths. The Jones Act, 41 Stat. 1007, as amended,
46 U. S. C. App. § 688, through incorporation of the Federal Employers' Liability
Act (FELA), 35 Stat. 65, as amended, 45 U. S. C. §§ 51-59, created a wrongful death
action in favor of the personal representative of a seaman killed in the course of
employment. The Death on the High Seas Act (DOHSA), 41 Stat. 537, 46 U. S. C.
App. §§ 761, 762, created a similar action for the representative of anyone killed on
the high seas.

These statutes established an unambiguous policy in abrogation of those principles
that underlay The Harrisburg. Such a policy is “to be given its appropriate weight
not only in matters of statutory construction but also in those of decisional law.”
Moragne, supra, at 391. Admiralty is not created in a vacuum; legislation has
always served as an important source of both common law and admiralty
principles. 398 U.S. at 391, 392, citing Landis, Statutes and the Sources of Law, in
Harvard Legal Essays 213, 214, 226-227 (R. Pound ed. 1934). The unanimous
legislative judgment behind the Jones Act, DOHSA, and the many state statutes
created a strong presumption in favor of a general maritime wrongful death action.

But legislation sends other signals to which an admiralty court must attend. “The
legislature does not, of course, merely enact general policies. By the terms of a
statute, it also indicates its conception of the sphere within which the policy is to
have effect.” Moragne, supra, at 392. Congress, in the exercise of its legislative
powers, is free to say “this much and no more.” An admiralty court is not free to go
beyond those limits. The Jones Act and DOHSA established a policy in favor of
maritime wrongful death recovery. The central issue in Moragne was whether the
limits of those statutes proscribed a more general maritime cause of action. 398
U.S. at 393.

The Court found no such proscription. Rather, the unfortunate situation of
Moragne’s widow had been created by a change in the maritime seascape that
Congress could not have anticipated. At the time Congress passed the Jones Act
and DOHSA, federal courts uniformly applied state wrongful death statutes for
deaths occurring in state territorial waters. Except in those rare cases where state
statutes were also intended to apply on the high seas, however, there was no
recovery for wrongful death outside territorial waters. See Moragne, supra, at 393,
and n.10. DOHSA filled this void, creating a wrongful death action for all persons
killed on the high seas, sounding in both negligence and unseaworthiness.
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Congress did not extend DOHSA to territorial waters because it believed state
statutes sufficient in those areas. 398 U.S. at 397-398.

And so they were when DOHSA was passed. All state statutes allowed for wrongful
death recovery in negligence, and virtually all DOHSA claims sounded in
negligence. Unseaworthiness was “an obscure and relatively little used remedy,”
largely because a shipowner's duty at that time was only to use due diligence to
provide a seaworthy ship. See G. Gilmore & C. Black, The Law of Admiralty 383,
375 (2d ed. 1975). Thus, although DOHSA permitted actions in both negligence
and unseaworthiness, it worked essentially as did state wrongful death statutes.
DOHSA created a near uniform system of wrongful death recovery. ***

The emergence of unseaworthiness as a widely used theory of liability made
manifest certain anomalies in maritime law that had not previously caused great
hardship. First, in territorial waters, general maritime law allowed a remedy for
unseaworthiness resulting in injury, but not for death. Second, DOHSA allowed a
remedy for death resulting from unseaworthiness on the high seas, but general
maritime law did not allow such recovery for a similar death in territorial waters.
Finally, in what Moragne called the “strangest” anomaly, in those States whose
statutes allowed a claim for wrongful death resulting from unseaworthiness,
recovery was available for the death of a longshoreman due to unseaworthiness,
but not for the death of a Jones Act seaman. See Moragne, supra, at 395-396. This
was because wrongful death actions under the Jones Act are limited to negligence,
and the Jones Act pre-empts state law remedies for the death or injury of a seaman.
See Gillespie v. United States Steel Corp., 379 U.S. 148, 154-156, 13 L. Ed. 2d 199,
85 S. Ct. 308 (1964).

The United States, as amicus curiae, urged the Moragne Court to eliminate these
inconsistencies and render maritime wrongful death law uniform by creating a
general maritime wrongful death action applicable in all waters. The territorial
limitations placed on wrongful death actions by DOHSA did not bar such a
solution. DOHSA was itself a manifestation of congressional intent “to achieve
‘uniformity in the exercise of admiralty jurisdiction.”” Moragne, supra, at 401,
quoting Gillespie, supra, at 155. Nothing in that Act or in the Jones Act could be
read to preclude this Court from exercising its admiralty power to remedy
nonuniformities that could not have been anticipated when those statutes were
passed. Moragne, supra, at 399-400. The Court therefore overruled The
Harrisburg and created a general maritime wrongful death cause of action. This
result was not only consistent with the general policy of both 1920 Acts favoring
wrongful death recovery, but also effectuated “the constitutionally based principle
that federal admiralty law should be ‘a system of law coextensive with, and
operating uniformly in, the whole country.’” Moragne, supra, at 402, quoting The
Lottawanna, 88 U.S. 558, 21 Wall. 558, 575, 22 L. Ed. 654 (1875).
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III.

We have described Moragne at length because it exemplifies the fundamental
principles that guide our decision in this case. We no longer live in an era when
seamen and their loved ones must look primarily to the courts as a source of
substantive legal protection from injury and death; Congress and the States have
legislated extensively in these areas. In this era, an admiralty court should look
primarily to these legislative enactments for policy guidance. We may supplement
these statutory remedies where doing so would achieve the uniform vindication of
such policies consistent with our constitutional mandate, but we must also keep
strictly within the limits imposed by Congress. Congress retains superior authority
in these matters, and an admiralty court must be vigilant not to overstep the well-
considered boundaries imposed by federal legislation. These statutes both direct
and delimit our actions.

Apex contends that Moragne's holding, creating a general maritime wrongful death
action, does not apply in this case because Moragne was a longshoreman, whereas
Torregano was a true seaman. Apex is correct that Moragne does not apply on its
facts, but we decline to limit Moragne to its facts.

Historically, a shipowner’s duty of seaworthiness under general maritime law ran
to seamen in the ship's employ. See Sieracki, 328 U.S. 85 at 90. In Sieracki, we
extended that duty to stevedores working aboard ship but employed by an
independent contractor. Id. at 95. As this was Moragne's situation, Moragne's
widow was able to bring an action for unseaworthiness under general maritime
law. In a narrow sense, Moragne extends only to suits upon the death of
longshoremen like Moragne, so-called Sieracki seamen. Torregano was a true
seaman, employed aboard the Archon. Were we to limit Moragne to its facts, Miles
would have no general maritime wrongful death action. Indeed, were we to limit
Moragne to its facts, that case would no longer have any applicability at all. In 1972,
Congress amended the Longshore and Harbor Workers' Compensation Act
(LHWCA), 86 Stat. 1251, as amended, 33 U. S. C. §§ 901-950, to bar any recovery
from shipowners for the death or injury of a longshoreman or harbor worker
resulting from breach of the duty of seaworthiness. See 33 U. S. C. § 9o5(b);
American Export Lines, Inc. v. Alvez, 446 U.S. 274, 282, n.9, 64 L. Ed. 2d 284, 100
S. Ct. 1673 (1980). If Moragne's widow brought her action today, it would be
foreclosed by statute. ***

IV.

Moragne did not set forth the scope of the damages recoverable under the maritime
wrongful death action. The Court first considered that question in Sea-Land
Services, Inc. v. Gaudet, 414 U.S. 573, 39 L. Ed. 2d 9, 94 S. Ct. 806 (1974).
Respondent brought a general maritime action to recover for the wrongful death
of her husband, a longshoreman. The Court held that a dependent plaintiff in a
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maritime wrongful death action could recover for the pecuniary losses of support,
services, and funeral expenses, as well as for the nonpecuniary loss of society
suffered as the result of the death. Id. at 591. Gaudet involved the death of a
longshoreman in territorial waters. Consequently, the Court had no need to
consider the preclusive effect of DOHSA for deaths on the high seas or the Jones
Act for deaths of true seamen.

We considered DOHSA in Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 56 L.
Ed. 2d 581, 98 S. Ct. 2010 (1978). That case involved death on the high seas and,
like Gaudet, presented the question of loss of society damages in a maritime
wrongful death action. The Court began by recognizing that Gaudet, although
broadly written, applied only in territorial waters and therefore did not decide the
precise question presented. 436 U.S. at 622-623. Congress made the decision for
us. DOHSA, by its terms, limits recoverable damages in wrongful death suits to
“pecuniary loss sustained by the persons for whose benefit the suit is brought.” 46
U. S. C. App. § 762 (emphasis added). This explicit limitation forecloses recovery
for nonpecuniary loss, such as loss of society, in a general maritime action.

Respondents argued that admiralty courts have traditionally undertaken to
supplement maritime statutes. The Court's answer in Higginbotham is fully
consistent with those principles we have here derived from Moragne: Congress has
spoken directly to the question of recoverable damages on the high seas, and “when
it does speak directly to a question, the courts are not free to ‘supplement’
Congress’ answer so thoroughly that the Act becomes meaningless.”
Higginbotham, supra, at 625. Moragne involved gap filling in an area left open by
statute; supplementation was entirely appropriate. But in an “area covered by the
statute, it would be no more appropriate to prescribe a different measure of
damages than to prescribe a different statute of limitations, or a different class of
beneficiaries.” Higginbotham, supra, at 625.

The logic of Higginbotham controls our decision here. The holding of Gaudet
applies only in territorial waters, and it applies only to longshoremen. Gaudet did
not consider the preclusive effect of the Jones Act for deaths of true seamen. We
do so now.

Unlike DOHSA, the Jones Act does not explicitly limit damages to any particular
form. Enacted in 1920, the Jones Act makes applicable to seamen the substantive
recovery provisions of the older FELA. See 46 U. S. C. App. § 688. FELA recites
only that employers shall be liable in “damages” for the injury or death of one
protected under the Act. 45 U. S. C. § 51. In Michigan Central R. Co. v. Vreeland,
227 U.S. 59, 57 L. Ed. 417, 33 S. Ct. 192 (1913), however, the Court explained that
the language of the FELA wrongful death provision is essentially identical to that
of Lord Campbell's Act, 9 & 10 Vict. ch. 93 (1846), the first wrongful death statute.
Lord Campbell’s Act also did not limit explicitly the “damages” to be recovered, but
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that Act and the many state statutes that followed it consistently had been
interpreted as providing recovery only for pecuniary loss. Vreeland, 227 U.S. at 69-
71. The Court so construed FELA. Ibid.

When Congress passed the Jones Act, the Vreeland gloss on FELA, and the hoary
tradition behind it, were well established. Incorporating FELA unaltered into the
Jones Act, Congress must have intended to incorporate the pecuniary limitation
on damages as well. We assume that Congress is aware of existing law when it
passes legislation. See Cannon v. University of Chicago, 441 U.S. 677, 696-697, 60
L. Ed. 2d 560, 99 S. Ct. 1946 (1979). There is no recovery for loss of society in a
Jones Act wrongful death action.

The Jones Act also precludes recovery for loss of society in this case. The Jones Act
applies when a seaman has been killed as a result of negligence, and it limits
recovery to pecuniary loss. The general maritime claim here alleged that Torregano
had been killed as a result of the unseaworthiness of the vessel. It would be
inconsistent with our place in the constitutional scheme were we to sanction more
expansive remedies in a judicially created cause of action in which liability is
without fault than Congress has allowed in cases of death resulting from
negligence. We must conclude that there is no recovery for loss of society in a
general maritime action for the wrongful death of a Jones Act seaman.

Our decision also remedies an anomaly we created in Higginbotham. Respondents
in that case warned that the elimination of loss of society damages for wrongful
deaths on the high seas would create an unwarranted inconsistency between
deaths in territorial waters, where loss of society was available under Gaudet, and
deaths on the high seas. We recognized the value of uniformity, but concluded that
a concern for consistency could not override the statute. Higginbotham, supra, at
624. Today we restore a uniform rule applicable to all actions for the wrongful
death of a seaman, whether under DOHSA, the Jones Act, or general maritime law.

V.

We next must decide whether, in a general maritime action surviving the death of
a seaman, the estate can recover decedent's lost future earnings. Under traditional
maritime law, as under common law, there is no right of survival; a seaman's
personal cause of action does not survive the seaman's death. Cortes v. Baltimore
Insular Line, Inc., 287 U.S. 367, 371, 77 L. Ed. 368, 53 S. Ct. 173 (1932); Romero v.
International Terminal Operating Co., 358 U.S. 354, 373, 3 L. Ed. 2d 368, 79 S. Ct.
468 (1959); Gillespie, 379 U.S. at 157.

Congress and the States have changed the rule in many instances. The Jones Act,
through its incorporation of FELA, provides that a seaman's right of action for
injuries due to negligence survives to the seaman's personal representative. See 45
U. S. C. § 50; Gillespie, supra, at 157. Most States have survival statutes applicable
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to tort actions generally, see 1 S. Speiser, Recovery for Wrongful Death 2d § 3.2
(1975 and Supp. 1989), 2 id., §§ 14.1, 14.3, App. A, and admiralty courts have
applied these state statutes in many instances to preserve suits for injury at sea. . .
. Where these state statutes do not apply, however, or where there is no state
survival statute, there is no survival of unseaworthiness claims absent a change in
the traditional maritime rule.

Several Courts of Appeals have relied on Moragne to hold that there is a general
maritime right of survival. . . . As we have noted, Moragne found that congressional
and state abrogation of the maritime rule against wrongful death actions
demonstrated a strong policy judgment, to which the Court deferred. Moragne,
398 U.S. at 388-393. Following this reasoning, the lower courts have looked to the
Jones Act and the many state survival statutes and concluded that these
enactments dictate a change in the general maritime rule against survival. See, e.g.,
Spiller, supra, at 909; Barbe, supra, at 799-800, and n.6.

Miles argues that we should follow the Courts of Appeals and recognize a general
maritime survival right. Apex urges us to reaffirm the traditional maritime rule and
overrule these decisions. We decline to address the issue, because its resolution is
unnecessary to our decision on the narrow question presented: whether the
income decedent would have earned but for his death is recoverable. We hold that
it is not.

Recovery of lost future income in a survival suit will, in many instances, be
duplicative of recovery by dependents for loss of support in a wrongful death
action; the support dependents lose as a result of a seaman's death would have
come from the seaman's future earnings. Perhaps for this reason, there is little
legislative support for such recovery in survival. In only a few States can an estate
recover in a survival action for income decedent would have received but for death.
At the federal level, DOHSA contains no survival provision. The Jones Act
incorporates FELA's survival provision, but, as in most States, recovery is limited
to losses suffered during the decedent's lifetime. See 45 U. S. C. § 59; Van Beeck v.
Sabine Towing Co., 300 U.S. 342, 347, 81 L. Ed. 685, 57 S. Ct. 452 (1937); St. Louis,
I. M. & S. R. Co. v. Craft, 237 U.S. 648, 658, 59 L. Ed. 1160, 35 S. Ct. 704 (1915).

This state and federal legislation hardly constitutes the kind of "wholesale" and
“ananimous” policy judgment that prompted the Court to create a new cause of
action in Moragne. See Moragne, supra, at 388, 389. To the contrary, the
considered judgment of a large majority of American legislatures is that lost future
income is not recoverable in a survival action. Were we to recognize a right to such
recovery under maritime law, we would be adopting a distinctly minority view.

This fact alone would not necessarily deter us, if recovery of lost future income
were more consistent with the general principles of maritime tort law. There are
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indeed strong policy arguments for allowing such recovery. See, e.g., R. Posner,
Economic Analysis of Law 176-181 (3d ed. 1986) (recovery of lost future income
provides efficient incentives to take care by ensuring that the tortfeasor will have
to bear the total cost of the victim's injury or death). Moreover, Miles reminds us
that admiralty courts have always shown a special solicitude for the welfare of
seamen and their families. “Certainly it better becomes the humane and liberal
character of proceedings in admiralty to give than to withhold the remedy."
Moragne, supra, at 387, quoting Chief Justice Chase in The Sea Gull, 1 Chase 145,
21 F. Cas. 909, 910 (No. 12,578) (CC Md. 1865). See also Gaudet, 414 U.S. at 583.

We are not unmindful of these principles, but they are insufficient in this case. We
sail in occupied waters. Maritime tort law is now dominated by federal statute, and
we are not free to expand remedies at will simply because it might work to the
benefit of seamen and those dependent upon them. Congress has placed limits on
recovery in survival actions that we cannot exceed. Because this case involves the
death of a seaman, we must look to the Jones Act.

The Jones Act/FELA survival provision limits recovery to losses suffered during
the decedent's lifetime. See 45 U. S. C. § 59. This was the established rule under
FELA when Congress passed the Jones Act, incorporating FELA, see St. Louis, 1.
M. & S. R. Co., supra, at 658, and it is the rule under the Jones Act. See Van Beeck,
supra, at 347.Congress has limited the survival right for seamen's injuries resulting
from negligence. As with loss of society in wrongful death actions, this forecloses
more expansive remedies in a general maritime action founded on strict liability.
We will not create, under our admiralty powers, a remedy that is disfavored by a
clear majority of the States and that goes well beyond the limits of Congress'
ordered system of recovery for seamen's injury and death. Because Torregano's
estate cannot recover for his lost future income under the Jones Act, it cannot do
so under general maritime law.

VL

Cognizant of the constitutional relationship between the courts and Congress, we
today act in accordance with the uniform plan of maritime tort law Congress
created in DOHSA and the Jones Act. We hold that there is a general maritime
cause of action for the wrongful death of a seaman, but that damages recoverable
in such an action do not include loss of society.***
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Chapter 2: Federal Environmental Common Law
Pennsylvania v. Wheeling & Belmont Bridge Co., 54 U.S. 518 (1852)
Justice McLean delivered the opinion of the Court.

This bill was filed in the clerk's office of this court, in July, 1849. It charged that
the defendants, under color of an act of the Legislature of Virginia, but in direct
violation of its terms, were engaged in the construction of a bridge across the Ohio
River, at Wheeling, which would obstruct its navigation, to and from the ports of
Pennsylvania, by steamboats and other craft which navigate the same. That the
State of Pennsylvania owns certain valuable public works, canals, and railways,
constructed at great expense as channels of commerce, for the transportation of
passengers and goods, from which a large revenue, as tolls, was received by the
State. That these works terminate on the Ohio River, and were constructed with
direct reference to its free navigation; the goods and passengers transported on
these lines were conveyed in steamboats, on the Ohio River; and the Wheeling
Bridge would so obstruct the navigation of that river, as to cut off and direct trade
and business from the public works of Pennsylvania, impair and diminish the tolls
and revenue of the State, and render its improvements useless. The bill prayed an
injunction against the erection of the bridge, as a public nuisance, and for general
relief. ***

At the December term of this court, 1849, another supplemental bill was filed,
representing that defendants had completed the erection of the bridge, and that it
had obstructed the passage of steamboats carrying freight and passengers to and
from the ports of Pennsylvania; that it also hindered the passage of steamships and
sea-going vessels, which were accustomed to be constructed at the ports of
Pennsylvania, and would injure and destroy the trade and business of ship and
boat building, which was carried on by the citizens of Pittsburg, and it prayed an
abatement of the bridge as a public nuisance, and for general relief.

In their answers the defendants allege the exclusive sovereignty of Virginia over
the Ohio River, and set forth the act authorizing the erection of the bridge. ***

At December term, 1849, the question of jurisdiction was argued on both sides,
and it was sustained by the entry of an order of reference to the Hon. R. H.
Walworth, as special commissioner. ... ***

At the ensuing term, near its close, the commissioner made his report, together
with the report of the engineer employed, and the evidence taken before him,
deciding,

1. That the bridge is not an obstruction to the free navigation of the
Ohio by any vessels propelled by sails.
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2. That the bridge is an obstruction of the free navigation of the Ohio
by vessels propelled by steam.

3. That the change or alteration which can and should be made in the
construction and existing condition of the bridge is, to raise the
cables and flooring in such manner as to give a level headway, at
least three hundred feet wide, over a convenient part of the
channel, of not less than one hundred and twenty feet above the
level of zero on the Wheeling water-gauge. ***

It is matter of history, as well as in proof, that Pennsylvania, for many years past,
has been engaged in making extensive improvements by canals, railroads, and
turnpikes, many of them extending from Eastern Pennsylvania to Pittsburg, by
which the transportation of goods and passengers is greatly facilitated, and that a
large portion of the goods and passengers thus transported are conveyed to and
from Pittsburg on the Ohio River.

On the 18th of December, 1789, an act was passed by Virginia, consenting to the
erection of the State of Kentucky out of its territory, on certain conditions, among
which are the following: “That the use and navigation of the River Ohio, so far as
the territory of the proposed State, or the territory that shall remain within the
limits of this Commonwealth lies thereon, shall be free and common to the citizens
of the United States.” Virg. Revised Code, 1819, p. 19. To this act the assent of
Congress was given. 1 Stat. at Large, 189.

That the Ohio River is navigable, is a historical fact, which all courts may recognize.
For many years the commerce upon it has been regulated by Congress, under the
commercial power, by establishing ports, requiring vessels which navigate it to
take out licenses, and to observe certain rules for the safety of their passengers and
cargoes. Appropriations by Congress have been frequently made, to remove
obstructions to navigation from its channel.

It appears that Pennsylvania has constructed a combined line of canal and railroad
from Pittsburg and Alleghany cities, to the city of Philadelphia, a distance of about
four hundred miles, at an expense of about sixteen millions of dollars, all of which
are owned by the State. There is also a railroad from Pittsburg to Harrisburg which
will soon be completed, at an expense of some eight or ten millions of dollars. There
is also a slack-water navigation from Pittsburg to Brownsville, and up the
Yaughegany to West Newton, and there are other lines of communication between
Pittsburg and the East, which are owned in whole or in part by the State, and from
which it derives revenue.
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And the witnesses generally say, that any obstruction on the Ohio River, to the free
passage of steamboats, must affect injuriously the revenue from the above public
works, as it would divert the transportation of goods and passengers from the lines
to and from Pittsburg, to the northern lines through New York. Whilst the
witnesses differ as to the amount of such an injury, they generally agree in saying,
that any serious obstruction on the Ohio would diminish the trade and lessen the
revenue of the State. The value of the goods to and from Pittsburg, transported on
the above lines of communication, is estimated at from forty to fifty millions
annually. And it is shown that the commerce on the Ohio, to and from Pittsburg,
amounts to about the same sum.

If the bridge be such an obstruction to the navigation of the Ohio as to change, to
any considerable extent, the line of transportation through Pennsylvania to the
northern route through New York, or to a more southern route, an injury is done
to the State of Pennsylvania, as the principal proprietor of the lines of
communication, by canal and railroad, from Philadelphia to Pittsburg. And this
injury is of a character for which an action at law could afford no adequate redress.
It is of daily occurrence, and would require numerous, if not daily prosecutions,
for the wrong done; and from the nature of that wrong, the compensation could
not be measured or ascertained with any degree of precision. The effect would be,
if not to reduce the tolls on these lines of transportation, to prevent their increase
with the increasing business of the country.

If the obstruction complained of be an injury, it would be difficult to state a
stronger case for the extraordinary interposition of a court of chancery. In no case
could a remedy be more hopeless by an action at common law. The structure
complained of is permanent, and so are the public works sought to be protected.
The injury, if there be one, is as permanent as the work from which it proceeds,
and as are the works affected by it. And whatever injury there may now be, will
become greater in proportion to the increase of population and the commercial
developments of the country. And in a country like this, where there would seem
to be no limit to its progress, the injury complained of would be far greater in its
effects than under less prosperous circumstances.

As we are now considering the obstruction of the bridge, not as to the relief prayed
for, but as to the form of the remedy adopted by the complainant, we are brought
to the conclusion, as before announced by this court to the parties, that there is
made out a prima facie case for the exercise of jurisdiction. The witnesses who
testify to the obstruction are numerous, and the weight of their testimony is not
impaired by the impeachment of their credit, or a denial of the facts stated by them.

But it is objected, if not as a matter going to the jurisdiction, as fatal to any further
action in the case, that there are no statutory provisions to guide the court, either
by the State of Virginia, or by Congress. It is said that there is no common law of
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the Union on which the procedure can be founded; that the common law of Virginia
is subject to its legislative action, and that the bridge, having been constructed
under its authority, it can in no sense be considered a nuisance. That whatever shall
be done within the limits of a State, is subject to its laws, written or unwritten,
unless it be a violation of the Constitution, or of some act of Congress. ***

In the second section of the third article of the Constitution it is declared, “the
judicial power shall extend to all cases, in law and equity, arising under this
Constitution, the laws of the United States, and treaties made, or which shall be
made under their authority.” ***

An indictment at common law could not be sustained in the federal courts by the
United States, against the bridge as a nuisance, as no such procedure has been
authorized by Congress. But a proceeding, on the ground of a private and an
irreparable injury, may be sustained against it by an individual or a corporation.
Such a proceeding is common to the federal courts, and also to the courts of the
State. The injury makes the obstruction a private nuisance to the injured party; and
the doctrine of nuisance applies to the case where the jurisdiction is made out, the
same as in a public prosecution. If the obstruction be unlawful, and the injury
irreparable, by a suit at common law, the injured party may claim the extraordinary
protection of a court of chancery.

Such a proceeding is as common and as free from difficulty as an ordinary
injunction-bill, against a proceeding at law, or to stay waste or trespass. The
powers of a court of chancery are as well adapted, and as effectual for relief in the
case of a private nuisance, as in either of the cases named. And, in regard to the
exercise of these powers, it is of no importance whether the eastern channel, over
which the bridge is thrown, is wholly within the limits of the State of Virginia. The
Ohio being a navigable stream, subject to the commercial power of Congress, and
over which that power has been exerted; if the river be within the State of Virginia,
the commerce upon it, which extends to other States, is not within its jurisdiction;
consequently, if the act of Virginia authorized the structure of the bridge, so as to
obstruct navigation, it could afford no justification to the Bridge Company.

The act of Virginia, under which the bridge was built, with scrupulous care,
guarded the rights of navigation. In the 19th section, it is declared “That, if the said
bridge shall be so constructed as to injure the navigation of the said river, the said
bridge shall be treated as a public nuisance, and shall be liable to abatement, upon
the same principles and in the same manner that other public nuisances are.” And,
in the act of the 19th of March, 1847, to revive the first act, it is declared, in the 14th
section, “that if the bridge shall be so erected as to obstruct the navigation of the
Ohio River, in the usual manner, by such steamboats and other crafts as are now
commonly accustomed to navigate the same, when the river shall be as high as the
highest floods hereinbefore known, then, unless, upon such obstruction being
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found to exist, such obstruction shall be immediately removed or remedied, the
said last-mentioned bridge may be treated as a public nuisance, and abated
accordingly.”

This is a full recognition of the public right on this great highway, and the grant to
the Bridge Company was made subject to that right.

It is objected that there is no act of Congress prohibiting obstructions on the Ohio
River, and that until there shall be such a regulation, a State, in the construction of
bridges, has a right to exercise its own discretion on the subject.

Congress have not declared in terms that a State, by the construction of bridges, or
otherwise, shall not obstruct the navigation of the Ohio, but they have regulated
navigation upon it, as before remarked, by licensing vessels, establishing ports of
entry, imposing duties upon masters and other officers of boats, and inflicting
severe penalties for neglect of those duties, by which damage to life or property has
resulted. And they have expressly sanctioned the compact made by Virginia with
Kentucky, at the time of its admission into the Union, “that the use and navigation
of the River Ohio, so far as the territory of the proposed State, or the territory that
shall remain within the limits of this Commonwealth lies thereon, shall be free and
common to the citizens of the United States.” Now, an obstructed navigation
cannot be said to be free. It was, no doubt, in view of this compact, that in the
charter for the bridge, it was required to be so elevated, as not, at the greatest
height of the water, to obstruct navigation. Any individual may abate a public
nuisance. 5 Bac. Ab. 797; 2 Roll. Ab. 144, 145; 9 Co. 54; Hawk. P.C. 75, sect. 12.

This compact, by the sanction of Congress, has become a law of the Union. What
further legislation can be desired for judicial action? In the case of Green et al. v.
Biddle, (8 Wheat. 1) this court held that a law of the State of Kentucky, which was
in violation of this compact between Virginia and Kentucky, was void; and they say
this court has authority to declare a State law unconstitutional, upon the ground of
its impairing the obligation of a compact between different States of the Union. ***

No State law can hinder or obstruct the free use of a license granted under an act
of Congress. Nor can any State violate the compact, sanctioned as it has been, by
obstructing the navigation of the river. More than this is not necessary to give a
civil remedy for an injury done by an obstruction. Congress might punish such an
act criminally, but until they shall so provide, an indictment will not lie in the
courts of the United States for an obstruction which is a public nuisance. But a
public nuisance is also a private nuisance, where a special and an irremediable
mischief is done to an individual. ***

The object of the suit was, not the recovery of damages, but to enjoin the
defendants from building the bridge which would injure the plaintiff. If the bridge
be a material obstruction to the navigation of the Ohio, it is not denied that the
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plaintiff would be injured. The ground of defense taken and maintained is, that the
bridge is not a material obstruction to commerce on the river. On this point there
is no doubt. A jury, in such a case could give no aid to the court, nor security to the
parties. ***

From the data referred to, the defendants' counsel contend that in a few years, at
most, there will be a concentration of railroads at Wheeling, and at other places on
the Ohio, connecting the Eastern with the Western country, which, from their
speed and safety, must take from the river the passengers and a considerable
portion of the freight now transported in steamboats. That these roads, crossing
the Ohio River, will reach the commercial ports of the interior, and diffuse a larger
amount of commerce than that which is now transported on the Ohio. And it is
intimated that the Wheeling Bridge may be used by the railroad cars; but it is
clearly proved that the bridge is not calculated for such a transportation.

However numerous these roads may be, there can be no doubt, that, like similar
roads in other parts of the country, their cars will be loaded with freight and
passengers. But it may not follow that the Ohio and our other rivers will be
deserted, or their business reduced. We have an extent of river coast, counting both
shores, exceeding twenty-five thousand miles, through countries the most fertile
on the globe. This is a greater distance than the combined railways of the world.
That our railroads, as avenues of commerce, may develop our resources in a greater
degree than is now anticipated, must be the desire of every one. But the great
thoroughfares, provided by a beneficent Providence, should neither be neglected
nor abandoned. They will still remain the great arteries of commerce.

Past experience teaches us, that however the facilities of commerce may be
multiplied, her tracks will be filled with productions which enrich the country and
add to the comforts and enjoyments of its rapidly increasing population. The
rewards of labor will give an irresistible impulse to enterprise which must secure
to our country a prosperity unequalled in history. Our internal commerce is more
than three times as great as our foreign, and the increased lines of intercourse will
cause both rapidly to advance. The protection of the river commerce is by no means
hostile to any other. The multiplication of commercial facilities will, in the same
proportion, increase the articles of trade.

If viaducts must be thrown over the Ohio for the contemplated railroads, and
bridges for the accommodation of the numerous and rising cities upon the banks
of the river, it is of the highest importance that they should not be so built as
materially to obstruct its commerce. If the obstructions which have been
demonstrated to result from the Wheeling Bridge, are to be multiplied as these
crossways are needed, our beautiful rivers will, in a great measure, be abandoned.
An experience of forty years shows how much may be done in the structure of
steamboats, in the improvement of their machinery, and the propelling power, to
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increase the speed and the comfort of that mode of transportation, under a
continued reduction of expense. But if the limit of advance, in this respect, has
already been passed; and a retrograde movement is necessary, by rejecting the
improvements recommended by ingenuity and experience, we close our eyes to
one great source of our prosperity. What would the West now have been if steam
had not been introduced upon our rivers, and their navigation had not remained
free? Without an outlet for the products of a prolific soil and the instruments of
mechanical ingenuity, the country could have made but little advance.

It is said that the interest of commerce requires navigable waters to be crossed, and
that in such a case the inquiry should be, whether the benefit conferred upon
commerce by the cross route, is not greater than the injury done. In the case of the
King v. Sir John Morris, 1 Barn. & Adol. 441, it was held, that the injury cannot be
balanced against the benefits secured. And in the case of the King v. George Henry
Ward, 4 Ad. & El. 384, it was held, where the jury found that an embankment
complained of was a nuisance, but that the inconvenience was counterbalanced by
the public benefit arising from the alteration it amounted to a verdict of guilty.

If the obstruction be slight, as a draw in a bridge, which would be safe and
convenient for the passage of vessels, it would not be regarded as a nuisance, where
proper attention is given to raise the draw on the approach of vessels. Of this
character is the complaint of the plaintiff against the bridge, that it obstructs sea-
vessels built at Pittsburg. Sails cannot be used to advantage on the Ohio or the
Mississippi, consequently there can be no necessity of raising the masts until it
becomes necessary to hoist the sails. Such vessels float down the river or are towed
by steam-vessels.

It is true the injury done to the State of Pennsylvania may seem to be small, when
compared to the magnitude of this subject. It applies to all our rivers, and affects
annually a transportation of many millions of passengers, and a commerce worth
not less than six hundred millions of dollars. It would be as unwise as it is unlawful
to fetter, in any respect, this vast commerce.

In all the charters, granted for the construction of bridges over navigable waters, it
is believed all the States, not excepting Virginia, have provided that their
navigation should not be obstructed. ***

For the reasons and facts stated, we think that the bridge obstructs the navigation
of the Ohio, and that the State of Pennsylvania has been, and will be, injured in her
public works, in such manner as not only to authorize the bringing of this suit, but
to entitle her to the relief prayed. ***
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Chief Justice Taney dissenting.

As this is a case of much importance to the parties and the public, and I do not
concur in the judgment of the court, it is my duty to express my opinion. I shall do
so as briefly as I can.

The first question to be decided is, whether this bridge is a public nuisance or not,
which this court has a right to abate. The State of Pennsylvania, it is true, complains
of an interruption to her canals, in which, in her character as a State, she has a
proprietary interest, analogous to that of an individual owner. She seeks redress
for this injury. But she proceeds upon the ground that the bridge is a public
nuisance, from which the State receives a particular injury to its property beyond
that which the public in general sustain. And the foundation of her claim, as stated
in the bill, is, that the bridge is an unlawful obstruction to the navigation of a public
river, and therefore a public nuisance. The immense mass of testimony, contained
in this record, is directed almost altogether to that point. In order, therefore to
maintain the bill, it is incumbent upon the State to show that this bridge is a public
nuisance. And, if it is a public nuisance, it must be because it is a violation of some
law which this court has a right to administer.

In examining this question, it must be borne in mind that, although the suit is
brought in this court, the law of the case and the rights of the parties are the same
as if it had been brought in the Circuit Court of Virginia, in which the bridge is
situated. Pennsylvania, as a State, has the right to sue in this court. But a suit here
merely changes the forum, and does not change the law of the case or the rights of
the parties. And if, in the Circuit Court of the United States, sitting in Virginia, this
bridge could not be adjudged a nuisance, and abated as such, neither can it be done
in this court. The State, in this controversy, has the same rights as an individual,
and nothing more. And the court is bound to administer to the State here the same
law that would be administered to an individual suitor, suing for a like cause, in a
Circuit Court of the United States, sitting in the State where the bridge is erected.

Assuming, then, that it does obstruct a public navigable river, and would, at
common law, be a public nuisance, I proceed to inquire whether this court is
authorized to declare it to be such, and order it to be abated.

The Ohio being a public navigable stream, Congress have undoubtedly the power
to regulate commerce upon it. They have the right to prohibit obstructions to its
navigation; to declare any such obstruction a public nuisance; to direct the mode
of proceeding in the courts of the United States to remove it; and to punish anyone
who may erect or maintain it; or it may declare what degree or description of
obstruction shall be a public nuisance: as, for example, the height of a bridge over
the river, or the distance to which a wharf may be extended into its navigable
waters.
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But this power has not been exercised. There is no law of the United States
declaring an obstruction in the Ohio or nay other navigable river, to be a public
nuisance, and directing it to be abated as such. Nor is there any act of Congress
regulating the height of bridges over the river. We can derive no jurisdiction,
therefore, upon this subject, from any law of the United States, and if we exercise
it we must derive our authority from some other source.

But we cannot derive it from the common law. For it has been settled, since the
beginning of this government, that the courts of the United States as such, have no
common-law jurisdiction, civil or criminal, unless conferred upon them by act of
Congress. It is true that the courts of the United States, when sitting in a State,
administer the common law, where it has been adopted by the State. But it is
administered as the law of the State, under the authority and direction of the act of
Congress, which makes the laws of the State the rule of decision in a court of the
United States, when sitting in the State, provided such laws are not contrary to the
Constitution, laws, or treaties, of the United States. We cannot, under the rule of
decision thus prescribed, adjudge this bridge to be a nuisance, although it may
obstruct the navigation of the river, unless it is a nuisance by the common law, as
adopted in Virginia and modified by its statutes. But this bridge was built under
the authority of a statute of the State. The structure, in its present form, has been
sanctioned by the legislature. It is therefore no offence against the laws of the State;
and a Circuit Court of the United States, sitting in the State and governed by its
laws, when not in conflict with the Constitution or laws of the United States, or
treaties, could not order it to be abated as a public nuisance; and this court has no
higher power over this subject, either at law or in equity, nor any other rule to guide
it, than a Circuit Court sitting in Virginia. And as the bridge is not a nuisance by
the laws of that State, and there is no act of Congress making the obstruction of a
public river an offence against the United States, and we have no common law to
which the court may resort for jurisdiction, I do not understand by what law, or
under what authority, this court can adjudge it to be a public nuisance and proceed
to abate it, either upon a proceeding in chancery or by a process at law. ***

If, therefore, there be an evil, it may easily be corrected by the legislative authority
of the general government. But if Congress have not thought proper, or do not
think proper, to exercise this power, and public mischief has arisen, or may arise
from it, it does not follow that the judicial power of the United States may step in
and supply what the legislative authority has omitted to perform. It does not by
any means follow that the judicial power may declare an obstruction in or over a
navigable stream, an offence against the United States before the legislative power

has forbidden it, and conferred authority upon the courts to punish or remove
it.***
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Missouri v. Illinois, 200 U.S. 496 (1906)
Justice Holmes delivered the opinion of the Court.

This is a suit brought by the State of Missouri to restrain the discharge of the
sewage of Chicago through an artificial channel into the Desplaines River, in the
State of Illinois. That river empties into the Illinois River, and the latter empties
into the Mississippi at a point about forty-three miles above the city of St. Louis. It
was alleged in the bill that the result of the threatened discharge would be to send
fifteen hundred tons of poisonous filth daily into the Mississippi, to deposit great
quantities of the same upon the part of the bed of the last-named river belonging
to the plaintiff, and so to poison the water of that river, upon which various of the
plaintiff's cities, towns and inhabitants depended, as to make it unfit for drinking,
agricultural, or manufacturing, purposes. It was alleged that the defendant
Sanitary District was acting in pursuance of a statute of the State of Illinois and as
an agency of that State. The case is stated at length in 180 U.S. 208, where a
demurrrer to the bill was overruled. A supplemental bill alleges that since the filing
of the original bill the drainage canal has been opened and put into operation and
has produced and is producing all the evils which were apprehended when the
injunction first was asked. The answers deny the plaintiff's case, allege that the new
plan sends the water of the Illinois River into the Mississippi much purer than it
was before, that many towns and cities of the plaintiff along the Missouri and
Mississippi discharge their sewage into those rivers, and that if there is any trouble
the plaintiff must look nearer home for the cause.

The decision upon the demurrer discussed mainly the jurisdiction of the court,
and, as leave to answer was given when the demurrer was overruled, naturally
there was no very precise consideration of the principles of law to be applied if the
plaintiff should prove its case. That was left to the future with the general
intimation that the nuisance must be made out upon determinate and satisfactory
evidence, that it must not be doubtful and that the danger must be shown to be real
and immediate. The nuisance set forth in the bill was one which would be of
international importance—a visible change of a great river from a pure stream into
a polluted and poisoned ditch. The only question presented was whether as
between the States of the Union this court was competent to deal with a situation
which, if it arose between independent sovereignties, might lead to war. ***

The first question to be answered was put in the well known case of the Wheeling
bridge. Pennsylvania v. Wheeling & Belmont Bridge Co., 13 How. 518. In that case,
also, there was a bill brought by a State to restrain a public nuisance, the erection
of a bridge alleged to obstruct navigation, and a supplemental bill to abate it after
it was erected. The question was put most explicitly by the dissenting judges but it
was accepted by all as fundamental. The Chief Justice observed that if the bridge
was a nuisance it was an offence against the sovereignty whose laws had been

33


https://advance.lexis.com/search/?pdmfid=1000516&crid=8a63bf16-95ab-419b-a98a-38f9c14f2f3f&pdsearchterms=200+us+496&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=5g25k&earg=pdpsf&prid=db5bf537-29f6-4620-aa30-c2793e3235d2
https://advance.lexis.com/search/?pdmfid=1000516&crid=8a63bf16-95ab-419b-a98a-38f9c14f2f3f&pdsearchterms=200+us+496&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=5g25k&earg=pdpsf&prid=db5bf537-29f6-4620-aa30-c2793e3235d2

violated, and he asked what sovereignty that was. 13 How. 581; Daniel, J., 13 How.
599. See also Kansas v. Colorado, 185 U.S. 125. It could not be Virginia, because
that State had purported to authorize it by statute. The Chief Justice found no
prohibition by the United States. 13 How. 580. No third source of law was
suggested by any one. The majority accepted the Chief Justice's postulate, and
found an answer in what Congress had done.

It hardly was disputed that Congress could deal with the matter under its power to
regulate commerce. The majority observed that although Congress had not
declared in terms that a State should not obstruct the navigation of the Ohio, by
bridges, yet it had regulated navigation upon that river in various ways and had
sanctioned the compact between Virginia and Kentucky when Kentucky was let
into the Union. By that compact the use and navigation of the Ohio, so far as the
territory of either State lay thereon, was to be free and common to the citizens of
the United States. The compact, by the sanction of Congress, had become a law of
the Union. A state law which violated it was unconstitutional. Obstructing the
navigation of the river was said to violate it, and it was added that more was not
necessary to give a civil remedy for an injury done by the obstruction. 13 How. 565,
566. At a later stage of the case, after Congress had authorized the bridge, it was
stated again in so many words that the ground of the former decision was that “the
act of the Legislature of Virginia afforded no authority or justification. It was in
conflict with the acts of Congress, which were the paramount law.” 18 How. 421,

430.

In the case at bar, whether Congress could act or not, there is no suggestion that it
has forbidden the action of Illinois. The only ground on which that State's conduct
can be called in question is one which must be implied from the words of the
Constitution. The Constitution extends the judicial power of the United States to
controversies between two or more States and between a State and citizens of
another State, and gives this court original jurisdiction in cases in which a State
shall be a party. Therefore, if one State raises a controversy with another, this court
must determine whether there is any principle of law and, if any, what, on which
the plaintiff can recover. But the fact that this court must decide does not mean, of
course, that it takes the place of a legislature. Some principles it must have power
to declare. For instance, when a dispute arises about boundaries, this court must
determine the line, and in doing so must be governed by rules explicitly or
implicitly recognized. Rhode Island v. Massachusetts, 12 Pet. 657, 737. It must
follow and apply those rules, even if legislation of one or both of the States seems
to stand in the way. But the words of the Constitution would be a narrow ground
upon which to construct and apply to the relations between States the same system
of municipal law in all its details which would be applied between individuals. If
we suppose a case which did not fall within the power of Congress to regulate, the
result of a declaration of rights by this court would be the establishment of a rule
which would be irrevocable by any power except that of this court to reverse its
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own decision, an amendment of the Constitution, or possibly an agreement
between the States sanctioned by the legislature of the United States.

The difficulties in the way of establishing such a system of law might not be
insuperable, but they would be great and new. Take the question of prescription in
a case like the present. The reasons on which prescription for a public nuisance is
denied or may be granted to an individual as against the sovereign power to which
he is subject have no application to an independent state. See 1 Oppenheim,
International Law, 293, §§ 242, 243. It would be contradicting a fundamental
principle of human nature to allow no effect to the lapse of time, however long,
Davis v. Mills, 194 U.S. 451, 457, yet the fixing of a definite time usually belongs to
the legislature rather than the courts. The courts did fix a time in the rule against
perpetuities, but the usual course, as in the instances of statutes of limitation, the
duration of patents, the age of majority, etc., is to depend upon the lawmaking
power.

It is decided that a case such as is made by the bill may be a ground for relief. The
purpose of the foregoing observations is not to lay a foundation for departing from
that decision, but simply to illustrate the great and serious caution with which it is
necessary to approach the question whether a case is proved. It may be imagined
that a nuisance might be created by a State upon a navigable river like the Danube,
which would amount to a casus belli for a State lower down, unless removed. If
such a nuisance were created by a State upon the Mississippi the controversy would
be resolved by the more peaceful means of a suit in this court. But it does not follow
that every matter which would warrant a resort to equity by one citizen against
another in the same jurisdiction equally would warrant an interference by this
court with the action of a State. It hardly can be that we should be justified in
declaring statutes ordaining such action void in every instance where the Circuit
Court might intervene in a private suit, upon no other ground than analogy to some
selected system of municipal law, and the fact that we have jurisdiction over
controversies between States. ***

Before this court ought to intervene the case should be of serious magnitude,
clearly and fully proved, and the principle to be applied should be one which the
court is prepared deliberately to maintain against all considerations on the other
side. See Kansas v. Colorado, 185 U.S. 125.

As to the principle to be laid down the caution necessary is manifest. It is a question
of the first magnitude whether the destiny of the great rivers is to be the sewers of
the cities along their banks or to be protected against everything which threatens
their purity. To decide the whole matter at one blow by an irrevocable fiat would
be at least premature. If we are to judge by what the plaintiff itself permits, the
discharge of sewage into the Mississippi by cities and towns is to be expected. We
believe that the practice of discharging into the river is general along its banks,
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except where the levees of Louisiana have led to a different course. The argument
for the plaintiff asserts it to be proper within certain limits. These are facts to be
considered. Even in cases between individuals some consideration is given to the
practical course of events. In the black country of England parties would not be
expected to stand upon extreme rights. St. Helen's Smelting Co. v. Tipping, 11
H.L.C. 642. See Boston Ferrule Co. v. Hills, 159 Massachusetts, 147, 150. Where, as
here, the plaintiff has sovereign powers and deliberately permits discharges similar
to those of which it complains, it not only offers a standard to which the defendant
has the right to appeal, but, as some of those discharges are above the intake of St.
Louis, it warrants the defendant in demanding the strictest proof that the plaintiff's
own conduct does not produce the result, or at least so conduce to it that courts
should not be curious to apportion the blame.

We have studied the plaintiff's statement of the facts in detail and have perused the
evidence, but it is unnecessary for the purposes of decision to do more than give
the general result in a very simple way. At the outset we cannot but be struck by
the consideration that if this suit had been brought fifty years ago it almost
necessarily would have failed. There is no pretense that there is a nuisance of the
simple kind that was known to the older common law. There is nothing which can
be detected by the unassisted senses—no visible increase of filth, no new smell. On
the contrary, it is proved that the great volume of pure water from Lake Michigan
which is mixed with the sewage at the start has improved the Illinois River in these
respects to a noticeable extent. Formerly it was sluggish and ill smelling. Now it is
a comparatively clear stream to which edible fish have returned. Its water is drunk
by the fishermen, it is said, without evil results. ***

We might go more into detail, but we believe that we have said enough to explain
our point of view and our opinion of the evidence as it stands. What the future may
develop of course we cannot tell. But our conclusion upon the present evidence is
that the case proved falls so far below the allegations of the bill that it is not brought
within the principles heretofore established in the cause. ***

New Jersey v. City of New York, 283 U.S. 473 (1931)
Justice Butler delivered the opinion of the Court.

New Jersey invokes our original jurisdiction under § 2, Art. III of the
Constitution.The complaint alleges that the City of New York for many years has
dumped and still is dumping noxious, offensive and injurious materials -- all of
which are for brevity called garbage -- into the ocean; that great quantities of the
same, moving on or near the surface of the water, frequently have been and are
being cast upon the beaches belonging to the State, its municipalities and its
citizens, thereby creating a public nuisance and causing great and irreparable
injury. It prays an injunction restraining the City from dumping garbage into the
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ocean or waters of the United States off the coast of New Jersey and from otherwise
polluting its waters and beaches.

Defendant by its amended answer denies the allegations that constitute the
gravamen of the complaint.

For a first defense it states that for many years it has dumped garbage into the
Atlantic Ocean under the supervision of the supervisor of the harbor of New York
and in accordance with permits issued by him under the Act of June 29, 1888 (33
U. S. C,, §8 441, 443, 449 and 451) at points about 8, 12 and 20 miles southeast
from the Scotland Lightship and about 10, 12 1/2 and 22 miles respectively from
the New Jersey shore and not in the waters of New Jersey or of the United States,
and that in view of these facts the Court has no authority to enjoin it from so
dumping garbage.

And for a second defense it alleges that for many years garbage in large quantities
has been and is being dumped by others inside and outside the entrance of the
harbor and at various places from 2 1/2 to 8 miles from the New Jersey shore and
at other places from 3 to 25 miles southeast of Scotland Light, that this material
would float upon the New Jersey beaches alleged to have been polluted, that it is
impossible to determine whether garbage dumped by defendant is carried to such
beaches, and that, if any injury or damage is suffered by New Jersey, its
municipalities or citizens, the injury is not chargeable to defendant.

And for a third defense it alleges that the complaint fails to state facts sufficient to
entitle plaintiff to any relief.

The Court appointed Edward K. Campbell as Special Master and authorized him
to take and report the evidence together with his findings of fact, conclusions of
law and recommendations for a decree. The Master filed his report and the
evidence introduced by the parties. It sets forth his findings, conclusions, and
recommendations.***

New Jersey borders on the Atlantic for about 100 miles. The shore principally
involved extends from Atlantic Highlands southerly 50 miles to Beach Haven. On
this stretch of shore, there are 29 municipalities. The State has conveyed or leased
portions of the frontage to municipalities and individuals. It still owns 285,000
lineal feet between Sea Bright and Beach Haven. Municipalities have about 13,000
lineal feet and private parties the rest. The assessed value of property within these
municipalities exceeds $139,000,000, and their population is more than 160,000.
They are summer resorts, and the number of summer visitors is many times
greater than their population. The beaches are gently sloping and wide and have
been improved at great expense. The ocean and bathing, fishing and boating are
the principal attractions. Inhabitants of the municipalities chiefly depend for their
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livelihood upon the business of maintaining these summer resorts. Approximately
500 persons are engaged in the operation of fish pounds constructed under
authority of the State within three nautical miles from the coastline. This is a
commercial activity that results in the taking of large quantities of fish annually.

Vast amounts of garbage are cast on the beaches by the waters of the ocean and
extend in piles and windrows along them. These deposits are unsightly and
noxious, constitute a menace to public health and tend to reduce property values.
Prompt removal is necessary, and men are regularly employed to haul them away.
At times there are 50 truckloads deposited on a single beach. When garbage is
carried upon the shore the adjacent waters hold large quantities in suspension.
Floating garbage makes bathing impracticable, frequently tears and damages fish
pound nets and injuriously affects the business of fishing. Usually the sea along the
shore clears within a few days and sometimes within a single day. The deposits
generally occur when the winds are from the east or northeast, but sometimes
southeast winds bring them in. The heavier deposits occur four or five times in a
season and frequently throughout the year, varying in number on different
beaches.

For about 20 years prior to 1918 defendant disposed of its garbage by a reduction
system and, except for a brief period in 1906, did not dump any at sea. A plant was
destroyed by fire in 1917 and a contractor failed. It then applied to the supervisor
of the harbor for permission to dispose of its garbage at sea and, because of the
conditions then existing, he gave such permission and designated a dumping place.
But later, because of complaint from New Jersey beaches, he designated the areas
specified in defendant's answer. The defendant has installed and uses some
incinerating plants but, by reason of increasing population and volume of garbage,
the quantities still being dumped at sea are very large.

Weather permitting, the City dumps garbage daily. Less is dumped in the winter
than in the summer. In February, 1929, the quantity was 52,000 cubic yards, while
in June of the same year it was 192,000. When dumped, the mass forms piles about
a foot above the water, spreads over the surface and breaks into large areas. Some
materials remain on the surface and others are held in suspension. These masses
float for indefinite periods and have been found to move at the rate of more than a
mile per hour. Areas of garbage have been seen between the dumping places and
the New Jersey beaches, and some have been followed from the place where
dumped to the shore. In his report to the chief of engineers for 1918 and in each of
his subsequent annual reports the supervisor of the harbor of New York stated that
garbage deposited in the sea, no matter what the distance from the shore, is liable
to wash up on the beaches.

The Master concluded that large parts of these floating and submerged areas of
garbage, dumped by the defendant, are driven and carried by winds and water to
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and upon the shores of the plaintiff, and constitute the objectionable materials
thereon and in the adjacent water.

In 1907 a committee appointed by the mayor reported to him: “All of the refuse
collections could be dumped into the Atlantic ocean, but unfortunately the least
harmful material sinks and the foulest floats, so that much of the floatable mass
will be scattered along beaches through the action of current and wind. This fouling
of beaches creates a nuisance that the public should not be asked to tolerate.” In
June, 1921, a committee composed of heads of departments and officials of the City
reported to the mayor: “Aside, however, from the question of cost it seems
undesirable to dump garbage at sea as it is being done at present. It is known that
the Federal authorities quietly resent, if they do not openly object to it, and there
is always the possibility of objections from other communities which have in the
past claimed that they have been injured by the practice. When these objections
become sufficiently strong it may be that New York will find itself so unprepared
as to be unable to quickly introduce a more satisfactory form of disposal.” The
defendant, through its mayor and other representatives, has for years been
informed that the dumping of its garbage is undesirable, and that other
municipalities by the sea have suffered injury as the result of such dumping.
Governors and the legislature of New Jersey have repeatedly complained to
defendant. In 1929 the City had 20 incinerators and considerable garbage is being
destroyed by them. In December of that year the department of sanitation
presented to the mayor a program for increasing the number. The cause of the
delay in providing an adequate disposal system was not shown.

The Master concluded that the method of disposing of garbage by dumping at sea
was not an approved or a good system and disposition of such material by
incineration or the "reduction system" was a proper way to dispose of the same. He
found that the delay of defendant in adopting a proper method of disposal had been
unreasonably long.

The Master found that whatever garbage reaches the plaintiff's shores from vessels
and other dumpings than those of the defendant was negligible in comparison with
that constantly being dumped by the defendant.

As his conclusions of law, the Master reports that the defendant has created and
continues to create a public nuisance on the property of New Jersey and that the
latter is entitled to relief in accordance with the prayer of its complaint, but that
defendant should be given reasonable time within which to put into operation
sufficient incinerators. He recommends that decree be entered accordingly. ***

Defendant contends that, as it dumps the garbage into the ocean and not within
the waters of the United States or of New Jersey, this Court is without jurisdiction
to grant the injunction. But the defendant is before the Court and the property of
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plaintiff and its citizens that is alleged to have been injured by such dumping is
within the Court's territorial jurisdiction. The situs of the acts creating the
nuisance, whether within or without the United States, is of no importance.
Plaintiff seeks a decree in personam to prevent them in the future. The Court has
jurisdiction. Cf. Massie v. Watts, 6 Cranch 148, 158 et seq. Hart v. Sansom, 110 U.S.
151, 154. Cole v. Cunningham, 133 U.S. 107, 116. Philadelphia Co. v. Stimson, 223
U.S. 605, 622-623.

There is no merit in defendant’s contention, suggested in its amended answer, that
compliance with the supervisor’s permits in respect of places designated for
dumping of its garbage leaves the Court without jurisdiction to grant the injunction
prayed and relieves defendant in respect of the nuisance resulting from the
dumping. There is nothing in the Act that purports to give to one dumping at places
permitted by the supervisor immunity from liability for damage or injury thereby
caused to others or to deprive one suffering injury by reason of such dumping of
relief that he otherwise would be entitled to have. There is no reason why it should
be given that effect.

The Master’s conclusions of law and recommendations for a decree are approved.
A decree will be entered declaring that the plaintiff, the State of New Jersey, is
entitled to an injunction as prayed in the complaint, but that before injunction
shall issue a reasonable time will be accorded to the defendant, the City of New
York, within which to carry into effect its proposed plan for the erection and
operation of incinerators to destroy the materials such as are now being dumped
by it at sea or to provide other means to be approved by the decree for the disposal
of such materials. And, in as much as the evidence does not disclose what is such
reasonable time the case is referred to the same Special Master for findings of fact
upon that subject. ***

Illinois v. City of Milwaukee, 406 U.S. 91 (1972)
Justice Douglas delivered the opinion of the Court.

This is a motion by Illinois to file a bill of complaint under our original jurisdiction
against four cities of Wisconsin, the Sewerage Commission of the City of
Milwaukee, and the Metropolitan Sewerage Commission of the County of
Milwaukee. The cause of action alleged is pollution by the defendants of Lake
Michigan, a body of interstate water. According to plaintiff, some 200 million
gallons of raw or inadequately treated sewage and other waste materials are
discharged daily into the lake in the Milwaukee area alone. Plaintiff alleges that it
and its subdivisions prohibit and prevent such discharges, but that the defendants
do not take such actions. Plaintiff asks that we abate this public nuisance.***
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I1.

Title 28 U. S. C. § 1331 (a) provides that “the district courts shall have original
jurisdiction of all civil actions wherein the matter in controversy exceeds the sum
or value of $ 10,000, exclusive of interest and costs, and arises under the
Constitution, laws, or treaties of the United States.”

The considerable interests involved in the purity of interstate waters would seem
to put beyond question the jurisdictional amount provided in § 1331 (a). See
Glenwood Light & Water Co. v. Mutual Light, Heat & Power Co., 239 U.S.
121; Mississippi & Missouri R. Co. v. Ward, 2 Black 485, 492; Ronzio v. Denver &
R. G. W. R. Co., 116 F.2d 604, 606; C. Wright, The Law of Federal Courts 117-119
(2d ed. 1970); Note, 73 Harv. L. Rev. 1369. The question is whether pollution of
interstate or navigable waters creates actions arising under the "laws" of the United
States within the meaning of § 1331 (a). We hold that it does; and we also hold that
§ 1331 (a) includes suits brought by a State.

Mr. Justice Brennan, speaking for the four members of this Court in Romero v.
International Terminal Operating Co., 358 U.S. 354, 393 (dissenting and
concurring), who reached the issue, concluded that “laws,” within the meaning of
§ 1331 (a), embraced claims founded on federal common law:

“The contention cannot be accepted that since petitioner's rights are judicially
defined, they are not created by ‘the laws . . . of the United States’ within the
meaning of § 1331 . . . . In another context, that of state law, this Court has
recognized that the statutory word ‘laws’ includes court decisions. The converse
situation is presented here in that federal courts have an extensive responsibility
of fashioning rules of substantive law . . . . These rules are as fully laws’ of the
United States as if they had been enacted by Congress.” (Citations omitted.) ***

We see no reason not to give “laws” its natural meaning, see Romero v.
International Terminal Operating Co., supra, at 393 n. 5 (Brennan, J., dissenting
and concurring), and therefore conclude that § 1331 will support claims founded
upon federal common law as well as those of a statutory origin.

As respects the power of a State to bring an action under § 1331 (a), Ames v. Kansas,
111 U.S. 449, 470-472, is controlling. There Kansas had sued a number of
corporations in its own courts and, since federal rights were involved, the
defendants had the cases removed to the federal court. Kansas resisted, saying that
the federal court lacked jurisdiction because of Art. III, § 2, cl. 2, of the
Constitution, which gives this Court “original Jurisdiction” in “all Cases . . . in
which a State shall be Party.” The Court held that where a State is suing parties
who are not other States, the original jurisdiction of this Court is not exclusive ( Id.
at 470) and that those suits “may now be brought in or removed to the Circuit
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Courts [now the District Courts] without regard to the character of the parties.”
Ibid. We adhere to that ruling.

III.

Congress has enacted numerous laws touching interstate waters. In 1899 it
established some surveillance by the Army Corps of Engineers over industrial
pollution, not including sewage, Rivers and Harbors Act of March 3, 1899, 30 Stat.
1121, a grant of power which we construed in United States v. Republic Steel Corp.,
362 U.S. 482, and in United States v. Standard Oil Co., 384 U.S. 224.

The 1899 Act has been reinforced and broadened by a complex of laws recently
enacted. The Federal Water Pollution Control Act, 62 Stat. 1155, as amended, 33
U. S. C. § 1151, tightens control over discharges into navigable waters so as not to
lower applicable water quality standards. By the National Environmental Policy
Act of 1969, 83 Stat. 852, 42 U. S. C. § 4321 et seq., Congress “authorizes and
directs” that “the policies, regulations, and public laws of the United States shall
be interpreted and administered in accordance with the policies set forth in this
Act” and that "all agencies of the Federal Government shall . . . identify and develop
methods and procedures . . . which will insure that presently unquantified
environmental amenities and values may be given appropriate consideration in
decision making along with economic and technical considerations.” Sec. 102, 42
U. S. C. § 4332. Congress has evinced increasing concern with the quality of the
aquatic environment as it affects the conservation and safeguarding of fish and
wildlife resources. See, e.g., Fish and Wildlife Act of 1956, 70 Stat. 1119, 16 U.S.C.
§ 742a; the Act of Sept. 22, 1959, 73 Stat. 642, authorizing research in migratory
marine game fish, 16 U. S. C. § 760e; and the Fish and Wildlife Coordination Act,
48 Stat. 401, as amended, 16 U. S. C. § 661.

Buttressed by these new and expanding policies, the Corps of Engineers has issued
new Rules and Regulations governing permits for discharges or deposits into
navigable waters. 36 Fed. Reg. 6564 et seq.

The Federal Water Pollution Control Act in § 1 (b) declares that it is federal policy
"to recognize, preserve, and protect the primary responsibilities and rights of the
States in preventing and controlling water pollution." But the Act makes clear that
it is federal, not state, law that in the end controls the pollution of interstate or
navigable waters.! While the States are given time to establish water quality
standards, § 10 (c)(1), if a State fails to do so the federal administrator 4z
promulgates one. § 10 (c)(2). Section 10 (a) makes pollution of interstate or

3 The contrary indication in Ohio v. Wyandotte Chemicals Corp., 401 U.S. 493, 498 n. 3, was
based on the preoccupation of that litigation with public nuisance under Ohio law, not the federal
common law which we now hold is ample basis for federal jurisdiction under 28 U. S. C. § 1331

(a).
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navigable waters subject "to abatement" when it "endangers the health or welfare
of any persons." [*103] The abatement that is authorized follows a long-drawn-
out procedure unnecessary to relate here. It uses the conference procedure, hoping
for amicable settlements. But if none is reached, the federal administrator may
request the Attorney General to bring suit on behalf of the United States for
abatement of the pollution. § 10 (g).

The remedy sought by Illinois is not within the precise scope of remedies
prescribed by Congress. Yet the remedies which Congress provides are not
necessarily the only federal remedies available. "It is not uncommon for federal
courts to fashion federal law where federal rights are concerned." Textile Workers
v. Lincoln Mills, 353 U.S. 448, 457. When we deal with air and water in their
ambient or interstate aspects, there is a federal common law, as Texas v. Pankey,
441 F.2d 236, recently held.

The application of federal common law to abate a public nuisance in interstate or
navigable waters is not inconsistent with the Water Pollution Control Act. Congress
provided in § 10 (b) of that Act that, save as a court may decree otherwise in an
enforcement action, “state and interstate action to abate pollution of interstate or
navigable waters shall be encouraged and shall not . . . be displaced by Federal
enforcement action.” **¥

Our decisions concerning interstate waters contain the same theme. Rights in
interstate streams, like questions of boundaries, “have been recognized as
presenting federal questions.” Hinderlider v. La Plata Co., 304 U.S. 92, 110. The
question of apportionment of interstate waters is a question of “federal common
law” upon which state statutes or decisions are not conclusive. Ibid. ***

When it comes to water pollution this Court has spoken in terms of “a public
nuisance,” New York v. New Jersey, 256 U.S., at 313; New Jersey v. New York
City, 283 U.S. 473, 481, 482. In Missouri v. Illinois, 200 U.S. 496, 520-521, the
Court said, “It may be imagined that a nuisance might be created by a State upon
a navigable river like the Danube, which would amount to a casus belli for a State
lower down, unless removed. If such a nuisance were created by a State upon the
Mississippi the controversy would be resolved by the more peaceful means of a suit
in this court.”

It may happen that new federal laws and new federal regulations may in time pre-
empt the field of federal common law of nuisance. But until that comes to pass,
federal courts will be empowered to appraise the equities of the suits alleging
creation of a public nuisance by water pollution. While federal law governs,
consideration of state standards may be relevant. Cf. Connecticut v.
Massachusetts, 282 U.S. 660, 670; Kansas v. Colorado, 185 U.S. 125, 146-147.
Thus, a State with high water-quality standards may well ask that its strict
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standards be honored and that it not be compelled to lower itself to the more
degrading standards of a neighbor. There are no fixed rules that govern; these will
be equity suits in which the informed judgment of the chancellor will largely
govern.

We deny, without prejudice, the motion for leave to file. While this original suit
normally might be the appropriate vehicle for resolving this controversy, we
exercise our discretion to remit the parties to an appropriate district court whose
powers are adequate to resolve the issues. ***

Ohio v. Wyandotte Chemicals Corp., 401 U.S. 493 (1971)
Justice Harlan delivered the opinion of the Court.

By motion for leave to file a bill of complaint, Ohio seeks to invoke this Court's
original jurisdiction. Because of the importance and unusual character of the issues
tendered we set the matter for oral argument, inviting the Solicitor General to
participate and to file a brief on behalf of the United States, as amicus curiae. For
reasons that follow we deny the motion for leave to file.

The action, for abatement of a nuisance, is brought on behalf of the State and its
citizens, and names as defendants Wyandotte Chemicals Corp. (Wyandotte), Dow
Chemical Co. (Dow America), and Dow Chemical Company of Canada, Ltd. (Dow
Canada). Wyandotte is incorporated in Michigan and maintains its principal office
and place of business there. Dow America is incorporated in Delaware, has its
principal office and place of business in Michigan, and owns all the stock of Dow
Canada. Dow Canada is incorporated, and does business, in Ontario. A majority of
Dow Canada's directors are residents of the United States.

The complaint alleges that Dow Canada and Wyandotte have each dumped
mercury into streams whose courses ultimately reach Lake Erie, thus
contaminating and polluting that lake's waters, vegetation, fish, and wildlife, and
that Dow America is jointly responsible for the acts of its foreign subsidiary.
Assuming the State's ability to prove these assertions, Ohio seeks a decree: (1)
declaring the introduction of mercury into Lake Erie's tributaries a public
nuisance; (2) perpetually enjoining these defendants from introducing mercury
into Lake Erie or its tributaries; (3) requiring defendants either to remove the
mercury from Lake Erie or to pay the costs of its removal into a fund to be
administered by Ohio and used only for that purpose; (4) directing defendants to
pay Ohio monetary damages for the harm done to Lake Erie, its fish, wildlife, and
vegetation, and the citizens and inhabitants of Ohio.

Original jurisdiction is said to be conferred on this Court by Art. III of the Federal
Constitution. Section 2, cl. 1, of that Article, provides: "The judicial Power shall
extend . . . to Controversies . . . between a State and Citizens of another State . . .
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and between a State . . . and foreign . . . Citizens or Subjects." Section 2, cl. 2,
provides: "In all Cases . . . in which a State shall be Party, the supreme Court shall
have original Jurisdiction." Finally, 28 U. S. C. § 1251 (b) provides: "The Supreme
Court shall have original but not exclusive jurisdiction of . . . (3) All actions or
proceedings by a State against the citizens of another State or against aliens."

While we consider that Ohio's complaint does state a cause of action that falls
within the compass of our original jurisdiction, we have concluded that this Court
should nevertheless decline to exercise that jurisdiction. ***

Thus, we think it apparent that we must recognize "the need [for] the exercise of a
sound discretion in order to protect this Court from an abuse of the opportunity to
resort to its original jurisdiction in the enforcement by States of claims against
citizens of other States." Massachusetts v. Missouri, 308 U.S. 1, 19 (1939), opinion
of Chief Justice Hughes. See also Georgia v. Pennsylvania R. Co., 324 U.S. 439,
464-465 (1945), and id. at 469-471 (dissenting opinion).3

3 In our view the federal statute, 28 U. S. C. § 1251 (b)(3), providing that our original
jurisdiction in cases such as these is merely concurrent with that of the federal district
courts, reflects this same judgment. However, this particular case cannot be disposed of
by transferring it to an appropriate federal district court since this statute by itself does
not actually confer jurisdiction on those courts, see C. Wright, Federal Courts 502 (2d ed.
1970), and no other statutory jurisdictional basis exists. The fact that there is diversity of
citizenship among the parties would not support district court jurisdiction under 28 U. S.
C. § 1332 because that statute does not deal with cases in which a State is a party. Nor
would federal question jurisdiction exist under 28 U. S. C. § 1331. So far as it appears from
the present record, an action such as this, if otherwise cognizable in federal district court,
would have to be adjudicated under state law. Erie R. Co. v. Tompkins, 304 U.S. 64 (1938).

45


https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627
https://advance.lexis.com/search/?pdmfid=1000516&crid=32382ce8-31dc-4ce7-93cd-7d04ddb2a173&pdsearchterms=401+us+493&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=4trc9kk&earg=pdpsf&prid=bc8fd07f-d163-4aef-a354-506fc0dff627

Chapter 3: General Maritime Law Remedies for Pollution
California v. S.S. BOURNEMOUTH, 307 F. Supp. 922 (C.D. Cal. 1969)
Warren J. Ferguson, District Judge:

The plaintiff, State of California, by and through its Department of Fish and Game,
filed a complaint in rem against the vessel S.S. Bournemouth to recover damages
incurred by discharging a quantity of bunker oil into the navigable waters of the
State of California and of the United States.

The complaint alleges that the S.S. Bournemouth (hereinafter -called
“Bournemouth”) is a ship of the Liberian Flag, Lloyds Registry Identification
Number 516-2504, Official Number 720, owned and operated by Bournemouth
Shipping Company, Monrovia, Liberia, and presently under charter to States
Marine Lines, Inc., a Delaware corporation.

The acts complained of allegedly occurred on or about October 3, 1969, while the
Bournemouth was moored in the navigable waters at Long Beach, California, Berth
10, Pier A, to discharge cargo. Plaintiff seeks relief in the form of damages to
compensate for injury to property arising out of pollution to the water and for costs
of abatement.

The Bournemouth, while lying at anchor at Berth 10, Pier A, Long Beach,
California, was seized, arrested and taken into possession October 5, 1969, by the
United States Marshal for the Central District of California subject to a warrant for
arrest in an action in rem. A bond was posted, and the Bournemouth was permitted
to leave the United States.

The defendant made a restricted appearance under Admiralty and Maritime
Claims Rule E(8) and moved to dismiss for lack of jurisdiction over the subject
matter, lack of jurisdiction over the vessel, and failure to state a cause of action.
The defendant's motion is premised on the belief that the plaintiff acted solely
under authority granted in Sections 151 and 152 of the California Harbors and
Navigation Code, which both parties concede does not provide for a remedy in rem.
Defendant urges that since Section 151 does not provide for a lien or privilege upon
the offending thing, the plaintiff is not entitled to proceed in rem, but is entitled to
prosecute the matter only by obtaining in personam jurisdiction over the owners
of the vessel. The motion correctly asserts, and it is not contested by plaintiff, that
a maritime lien is a necessary condition to a suit in rem in admiralty. Duchess,
1926 A.M.C. 1389, 15 F.(2d) 198, 199 (E.D.N.Y., 1926), Resolute, 168 U.S. 437, 440

(1897).

Plaintiff in opposition to the motion to dismiss points out that the complaint
contained no mention of the California Harbors and Navigation Code. Plaintiff
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urges instead, that the act of causing oil to be placed in the navigable waters of the
State is a maritime tort: (1) within the admiralty jurisdiction of the United States
pursuant to 46 U.S. Code sec. 740; and (2) states a cause of action long recognized
by admiralty courts without the existence of a statute.

The Statutory Basis.

Defendant, in reply to plaintiff's opposition to the motion to dismiss, agrees with
plaintiff that 46 U.S. Code, sec. 740 is applicable, conceding that “pollution of
harbor waters obviously is a maritime tort which is within the admiralty
jurisdiction of this court.” This court has jurisdiction pursuant to 28 U.S. Code, sec.
1333(1). Defendant argues, however, that jurisdiction under 46 U.S. Code, sec. 740
as applied to the facts of this case, is in personam and not in rem, requiring the
court to dismiss for want of jurisdiction over the vessel in the absence of a maritime
lien to support this action.

Both parties, however, are in error in relying on 46 U.S. Code, sec. 740. The statute,
designated the Extension of Admiralty Jurisdiction Act, provides:

“The admiralty and maritime jurisdiction of the United States shall extend to and
include all cases of damage or injury, to person or property, caused by a vessel on
navigable water, notwithstanding that such damage or injury be done or
consummated on land. (Emphasis added.)

“In any such case suit may be brought in rem or in personam according to the
principles of law and the rules of practice obtaining in cases where the injury or
damage has been done and consummated on navigable water: Provided, That as
to any suit for damage or injury done or consummated on land by a vessel on
navigable waters, * * *.”

While the Constitution of the United States establishes that the federal judicial
power extends to “all cases of admiralty and maritime Jurisdiction” the boundaries
of that jurisdiction were left to the courts to define. Historically, the single most
important factor in determining whether a tort was within the scope of the
admiralty court's jurisdiction was the situs of the occurrence. In Plymouth, 70 U.S.
20, 33-34 (1865), the Court stated:

“In the case of Thomas vs. Lane, Mr. Justice STORY, in a case where the
imprisonment was stated in the libel to be on shore, observed: ‘In regard to torts,
I have always understood that the jurisdiction of the admiralty is exclusively
dependent upon the locality of the act. The admiralty has not, and never, I believe,
deliberately claimed to have, any jurisdiction over torts, except such as are
maritime torts; that is, torts upon the high seas, or on waters within the ebb and
flow of the tide.” Since the case of the Genessee Chief, navigable waters may be
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substituted for tide waters. This view of the jurisdiction over maritime torts has
not been denied.”

The Court, in Plymouth, supra, at 36, also stated as dictum that the jurisdiction of
the admiralty over maritime torts does not depend upon the wrong having been
committed on board the vessel, but upon its having been committed upon the high
seas or other navigable waters.

Strict application of the locality rule has often resulted in obvious inequities.
Actions in tort for damages to a bridge, Troy, 208 U.S. 321 (1908); to a pier, Curtin,
152 Fed. 588 (E.D. Pa., 1907); or to a building struck by a vessel, Johnson vs.
Chicago & Pacific Elev. Co., 119 U.S. 388 (1886), for example, as extensions of the
land, have historically been held not within the maritime jurisdiction. As a
consequence, while the vessel could bring an action in admiralty for damages, and
benefit from the substantive and procedural advantages peculiar to admiralty
jurisdiction, the owner of the land-based property had no recourse for relief but to
the local law of the place of the injury.

Adoption of the Extension of Admiralty Jurisdiction Act (46 U.S. Code, sec. 740)
was intended to modify the traditional rule that tort jurisdiction in admiralty did
not embrace damage consummated on land. The legislative history clearly
indicates that the Act makes available a concurrent remedy in admiralty for the
existing common-law action. No new cause of action was contemplated by
Congress in passing the Act; rather those causes of action which the cases have
termed “ship-to-shore” torts now have a new form of relief available in admiralty.
Fematt vs. City of Los Angeles, 1961 A.M.C. 2391, 196 F. Supp. 89 (S.D. Cal., 1961);
United States vs. Matson Nav. Co., 1953 A.M.C. 272, 201 F.(2d) 610 (9 Cir., 1953);
Nacirema Co. vs. Johnson, 396 U.S. 212, 1969 A.M.C. 1967 (slip sheet opinion
dated December 9, 1969, pp. 9-11).

In the complaint filed by the plaintiff, State of California, no injury caused by a
vessel on navigable water, “done or consummated on land” was alleged. Here, the
injury was to the water itself and presumably the marine life therein. It appears
that reliance on 46 U.S. Code, sec. 740 is unwarranted and misplaced. Another
basis must therefore be found to exist in order to bring this type of action within
the admiralty jurisdiction of the United States and subject the Bournemouth to in
rem jurisdiction in this court. Otherwise, the plaintiff would be left with common-
law remedies in personam against the owners of the vessel only.

The Maritime Tort Basis.

Plaintiff alternatively urges that injury caused by oil pollution to its navigable
waters states a maritime cause of action giving rise to a maritime lien and a suit in
rem in admiralty independent of any statute. Defendant, on the other hand,
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contends that not every maritime tort results in a maritime lien, which lien both
parties agree is a condition precedent to an action in rem. Defendant takes the
position that only two types of maritime torts create maritime liens: collision
claims and personal injury claims.

The issue before the court in ruling on defendant's motion to dismiss is therefore
a narrow one. Stated simply, the issue is whether the tort of injury to plaintiff's
property (navigable waters and marine life) will give rise to a maritime lien and
thereby support an admiralty action in rem against the Bournemouth.

The court finds no merit in defendant's position and is of the opinion that the tort
in question is maritime in nature; that a maritime lien against the Bournemouth
arises in favor of the plaintiff which will support an admiralty action in rem, as a
matter of general maritime law without the aid or necessity of a statutory lien.

The general proposition advanced by defendant that not every maritime tort
results in a maritime lien is not established by the cases cited by defendant in
support of the proposition. ***

The court acknowledges the fact that the great bulk of maritime tort litigation
involving suits in rem which hold that a maritime lien arises against the vessel falls
within the two broad categories: collision claims and personal injury claims,
suggested by defendant. The cases do not, however, support the view that these
categories are all inclusive or that the tort liability of a vessel for its unlawful acts
should be so limited. Nor can the court find support in any public policy or set of
reasons advanced by defendant for so limiting maritime liens.

To give rise to a lien a claim must be in the first instance maritime. A number of
cases and writers criticize the validity of the traditional locality test applied to
maritime torts as being too narrow. It is nonetheless an adequate test on the facts
of the instant case. While legislative “extensions of the admiralty tort jurisdiction”
give tacit recognition to the proposition that the scope of the jurisdiction should
logically depend on a relationship to maritime commerce generally, rather than on
any fixed reliance on the situs of the injury, the tort complained of here occurred
on the navigable waters of the State of California and is maritime in nature.
Plymouth, supra. ***

A maritime tort involving no accident, and mere injury to property, is obviously
out of the ordinary; collision and personal injury suits are common. But relative
frequency of occurrence is not a reasonable standard by which an admiralty court
will determine the range of appropriate remedies for various types of maritime
torts. A number of cases recognize a maritime lien for injury to property by
conversion.
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In Escanaba, 96 Fed. 252 (N.D. Ill., 1899), the conversion by the master of the
vessel of goods shipped thereon constituted a tort and the claim therefor by the
owners of the goods against the vessel was given preference over liens for supplies
furmished prior to the tort. In Atlanta, 1948 A.M.C. 1769, 82 F. Supp. 218 (S.D.
Ga., 1948), the court held that a lien existed against the vessel for such tortious
damages as conversion of property by the unauthorized use of a lighter by the
ship's crew. Also, in Lydia, 1924 A.M.C. 1001, 1 F.(2d) 18 (2 Cir., 1924), where the
libellant delivered coal to the vessel, the master after demand refused to issue a
bill of lading therefor, departed with the coal and later disposed of it, the court, at
page 23 of 1 F.(2d), page 1009 of 1924 A.M.C., stated: “Suit in rem for conversion
is by no means unknown to the admiralty nor to this court. ... The reason for the
exercise of admiralty jurisdiction is that conversion is a tort, . . . and if that tort is
committed on navigable waters, admiralty has jurisdiction.” ***

Conclusion.

It is the view of this court that the general maritime law has consistently provided
in rem relief to the owner of property tortiously damaged by conversion while such
property is upon the navigable waters. While here the alleged injury was to the
water itself, and possibly the marine life also, efforts to distinguish between various
types of injury which may occur to various types of property would serve no useful
purpose. Appropriate to such an exercise would be the language of Judge MORRIS
of the Fourth Circuit in Anaces, supra, at 244, in which case an attempt was made
by the defendant, not unlike the one made here by the defendant, to distinguish
between kinds of tortious conduct in specific instances from tortious conduct in
general:

“Every consideration of Justice and of convenience urges that the maritime lien, if
it exists, should be maintained in cases like the present one. The owners of the
vessel almost invariably are unknown and inaccessible. To require the libellant to
serve process on them is practically to deny him any remedy. Under the statutes of
the United States, the owners of all the vessel property, foreign and domestic, are
given, to the fullest extent, the privilege of limiting their liability to the value of
their interest in the vessel. The injured party cannot touch their property, outside
of their interest in the ship, if they claim to limit their liability; and there are strong
reasons of justice and convenience why he should have a maritime lien upon that
specific property, and why distinctions, not founded in reason, between claims of
the same general merit, should not gain a place in a system of jurisprudence which
is intended to approach natural justice.”

In the instant case it is admitted by defendant’s counsel that the owners of the
Bournemouth are not present and subject to personal service of process. It is
further admitted that the vessel's present schedule does not call for her to return
to the United States. The injury to property alleged to have been caused by
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defendant in discharging bunker oil into the navigable waters of the State of
California is the basis for a claim of the same general merit as any conversion of
property historically recognized by the general maritime law and is protected by
the creation of a maritime lien.

Oil pollution of the nation’s navigable waters by seagoing vessels both foreign and
domestic is a serious and growing problem. The cost to the public, both directly in
terms of damage to the water and indirectly of abatement, is considerable. In cases
where it can be proven that such damage to property does in fact occur, the
governmental agencies charged with protecting the public interest have a right of
recourse in rem against the offending vessel for damages to compensate for the
loss.

As a final basis and authority for the proposition that pollution of California’s
navigable waters by the Bournemouth created no maritime lien, defendant cites a
bill to amend the Federal Water Pollution Control Act, H.R. 4148, 91st Cong., 1st
Sess. (1969), recently passed by the United States House of Representatives.*
Section 17(e) (1) of the bill expressly provides for a lien against a vessel for damage
arising out of oil pollution to the navigable waters of the United States. The
offending vessel would be liable in rem for the costs of abatement. The position of
the defendant, in effect, is that if a maritime lien already existed for this type of
damage the House would not have written a lien into the bill. This argument is
without merit in light of existing federal statutes, 33 U.S. Code, secs. 433 and 434,
which provide penalties for liability to the United States, including a lien in an
action in rem against a vessel which discharges oil into the navigable waters of the
United States. In 1966, Congress amended the Oil Pollution Act, 1924, for the
purpose of expanding and providing incentives to curtail water pollution and to
provide penalties to meet the costs of abatement. The original Act was designed
primarily to protect the nation's coastal waters against pollution discharge from
vessels. The 1966 amendments (Clean Water Restoration Act) extended the
application of the 1924 Act to navigable and interstate as well as coastal waters and
the adjoining shorelines. Oil discharges were prohibited not only from vessels but
from boats, shore installations, and terminal facilities. The Oil Pollution Act, 1924,
expressly provided that the statutory provisions were "in addition to the existing
laws for the preservation and protection of navigable waters and shall not be
construed as repealing, modifying, or in any manner affecting the provisions of
these laws." The mere fact that Congress codifies a cause of action and provides a
penalty creates no presumption of the nonexistence of similar rights at common
law, here in the general maritime law, but is merely recognition of the significance
a particular problem has in modern society. ***
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Robins Dry Dock & Repair Co. v. Flint, 275 U.S. 303 (1927)
Justice Holmes delivered the opinion of the Court.

This is a libel by time charterers of the steamship Bjornefjord against the Dry Dock
Company to recover for the loss of use of the steamer between August 1 and August

15, 1917.

By the terms of the charter party the steamer was to be docked at least once in
every six months, and payment of the hire was to be suspended until she was again
in proper state for service. In accordance with these terms the vessel was delivered
to the petitioner and docked, and while there the propeller was so injured by the
petitioner's negligence that a new one had to be put in, thus causing the delay for
which this suit is brought. The petitioner seems to have had no notice of the charter
party until the delay had begun, but on August 10, 1917, was formally advised by
the respondents that they should hold it liable. It settled with the owners on
December 7, 1917, and received a release of all their claims.

The present libel “in a cause of contract and damage” seems to have been brought
in reliance upon an allegation that the contract for dry docking between the
petitioner and the owners “was made for the benefit of the libellants and was
incidental to the aforesaid charter party" &c. But it is plain, as stated by the Circuit
Court of Appeals, that the libellants, respondents here, were not parties to that
contract “or in any respect beneficiaries” and were not entitled to sue for a breach
of it “even under the most liberal rules that permit third parties to sue on a contract
made for their benefit.” 13 F.2d 4. “Before a stranger can avail himself of the
exceptional privilege of suing for a breach of an agreement, to which he is not a
party, he must, at least show that it was intended for his direct benefit.” German
Alliance Insurance Co. v. Home Water Supply Co., 226 U.S. 220, 230. Although
the respondents still somewhat faintly argue the contrary, this question seems to
us to need no more words. But as the case has been discussed here and below
without much regard to the pleadings we proceed to consider the other grounds
upon which it has been thought that a recovery could be maintained.

The District Court allowed recovery on the ground that the respondents had a
“property right” in the vessel, although it is not argued that there was a demise,
and the owners remained in possession. This notion also is repudiated by the
Circuit Court of Appeals and rightly. The question is whether the respondents have
an interest protected by the law against unintended injuries inflicted upon the
vessel by third persons who know nothing of the charter. If they have, it must be
worked out through their contract relations with the owners, not on the postulate
that they have a right in rem against the ship. ***

Of course the contract of the petitioner with the owners imposed no immediate
obligation upon the petitioner to third persons, as we already have said, and
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whether the petitioner performed it promptly or with negligent delay was the
business of the owners and of nobody else. But as there was a tortious damage to a
chattel it is sought to connect the claim of the respondents with that in some way.
The damage was material to them only as it caused the delay in making the repairs,
and that delay would be a wrong to no one except for the petitioner’s contract with
the owners. The injury to the propeller was no wrong to the respondents but only
to those to whom it belonged. But suppose that the respondent’s loss flowed
directly from that source. Their loss arose only through their contract with the
owners--and while intentionally to bring about a breach of contract may give rise
to a cause of action, Angle v. Chicago, St. Paul, Minneapolis & Omaha Ry. Co., 151
U.S. 1, no authority need be cited to show that, as a general rule, at least, a tort to
the person or property of one man does not make the tortfeasor liable to another
merely because the injured person was under a contract with that other, unknown
to the doer of the wrong. See Savings Bank v. Ward, 100 U.S. 195. The law does
not spread its protection so far. A good statement, applicable here, will be found in
Elliott Steam Tug Co., Ltd. v. The Shipping Controller,[1922] 1 K. B. 127, 139, 140.
Byrd v. English, 117 Ga. 192. The Federal No. 2, 21 F.2d 313.

The decision of the Circuit Court of Appeals seems to have been influenced by the
consideration that if the whole loss occasioned by keeping a vessel out of use were
recovered and divided a part would go to the respondents. It seems to have been
thought that perhaps the whole might have been recovered by the owners, that in
that event the owners would have been trustees for the respondents to the extent
of the respondents' share, and that no injustice would be done to allow the
respondents to recover their share by direct suit. But justice does not permit that
the petitioner be charged with the full value of the loss of use unless there is some
one who has a claim to it as against the petitioner. The respondents have no claim
either in contract or in tort, and they cannot get a standing by the suggestion that
if some one else had recovered it he would have been bound to pay over a part by
reason of his personal relations with the respondents. The whole notion of such a
recovery is based on the supposed analogy of bailees who if allowed to recover the
whole are chargeable over, on what has been thought to be a misunderstanding of
the old law that the bailees alone could sue for a conversion and were answerable
over for the chattel to their bailor. Whether this view be historically correct or not
there is no analogy to the present case when the owner recovers upon a contract
for damage and delay. ***

Union Oil Co. v. Oppen, 501 F.2d 558 (9th Cir. 1974)
Sneed, Circuit Judge:

This is another case growing out of the Santa Barbara oil spill of 1969. The plaintiffs
are commercial fishermen. Each of their complaints alleges that the cause of action
has been brought under the provisions of the Outer Continental Shelf Lands Act of
1953, 43 U.S. Code, sec. 1331, et seq.; that the defendants joined in an enterprise,
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the day-to-day operation of which was within the control and under the
management of defendant Union Oil Company, to drill for oil in the waters of the
Santa Barbara Channel; that during the period commencing on or about January
28, 1969, vast quantities of raw crude oil were released and subsequently carried
by wind, wave and tidal currents over vast stretches of the coastal waters of
Southern California; and that as a consequence the plaintiffs have suffered various
injuries for which damages are sought. Jurisdiction rests on 28 U.S. Code, sec. 1333
and 43 U.S. Code, sec. 1333(b). ***

“On or about January 28, 1969, oil began to escape under and near Union Oil
Company of California's Platform ‘A’ located on the Outer Continental Shelf of the
United States in the Santa Barbara Channel. The undersigned agree that the
following is a fair statement of the facts with respect to the Santa Barbara Channel
occurrence (hereinafter ‘occurrence’):

“A. Certain operations conducted on Platform ‘A’ resulted in the
release of unascertained amounts of crude oil from the ocean floor
underneath and near Platform ‘A.” “B. Such crude oil release was
carried by natural forces of winds and tides to various areas of the
ocean's surface and towards and in some instances to the adjacent
coast lines. “C. An unascertained amount of damage has resulted from
said occurrence.”

Paragraph 3 of the Stipulation, which sets out the defendants' undertaking to pay
damages, provides as follows: “In order to provide a basis for the disposition of the
above referenced claims it is agreed by the undersigned defendants that they will
pay to the above referenced persons and/or plaintiffs who are, or who by reason of
subsequent joinder herein become, parties hereto, all legally compensable
damages arising from a legally cognizable injury caused by the aforementioned
occurrence. . . .

In May of 1972, the defendants moved for partial summary judgment before the
special masters to strike from plaintiffs’ prayers “that item of damage usually
denominated as 'ecological damage.”” More specifically, the defendants sought to
eliminate from the prayers any element of damages consisting of profits lost as a
result of the reduction in the commercial fishing potential of the Santa Barbara
Channel which may have been caused by the occurrence. According to the
defendants, such long-term ecological damage is not compensable under the law
and thus is not within their undertaking as set forth in the Stipulation. ***

I
The Applicable Law.

Determination of the proper law by which the defendants' motion for partial
summary judgment is to be judged turns out to be analytically complex but less
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significant functionally than one would have imagined. As the plaintiffs assert in
their complaints, these cases are brought under the Outer Continental Shelf Lands
Act ("Lands Act"), 43 U.S. Code, sec. 1331, et seq. Pursuant to Section 1333(a)(1) of
this Act, federal law is made applicable “to the subsoil and seabed of the Outer
Continental Shelf and to all artificial islands and fixed structures which may be
erected thereon * * *.” However, as the Supreme Court has pointed out in Rodrigue
v.. Aetna Casualty Company, 395 U.S. 352, 365, 1969 AMC 1082, 1090 (1969),
state law is adopted as a surrogate for federal law under the Act to the extent that
such state law is applicable and not inconsistent with * * * other Federal laws." See
43 U.S. Code, sec. 1333(a)(2). Thus, when applied in the context of the Act, state
law becomes federal law federally enforced. 395 U.S. at 365, 1969 AMC at 1092.

It is apparent from the briefs of the parties that their analysis did not advance
beyond the point of concluding that, since there appeared to be no inconsistent
federal law, the law of California was controlling. However, this Court’s opinion in
Oppen v.. Aetna Insurance Company, 1973 AMC 2165, 485 F.2d 252 (9 Cir. 1973),
makes clear that the parties’ analysis is not necessarily determinative of the issue
before us. There remains yet a third possibility--i.e. that admiralty law is
exclusively applicable to the present controversy. As was said in Aetna Insurance,
the Lands Act does not eliminate this possibility.

The Supreme Court in Executive Jet Aviation, Inc. v. City of Cleveland, 409 U.S.
249, 1973 AMC 1 (1972), has instructed us that the determination of whether the
admiralty jurisdiction of the federal courts embraces a tortious act depends, not
only on the place of the tort, but also on whether the wrong bears a significant
relationship to a traditional maritime activity. Id., 409 U.S. at 268, 1973 AMC at
15. Acting on this instruction, this Court in Aetna Insurance held that an injury to
maritime vessels and an interference with their right of navigation, resulting from
the same oil spill which is involved here, constituted a maritime tort cognizable in
admiralty. In so holding, it was recognized that the “activity” whose relationship to
traditional maritime activity was to be examined was that of the injured party, not
that of the tortfeasor. For this reason, the fact that drilling for oil from fixed
platforms located over the outer Continental Shelf is not in itself a traditional
maritime activity was held not to constitute a basis for refusing to classify the
wrong as a maritime tort.

It follows that, in order to determine the applicability of admiralty law to the facts
of this case, it is necessary to inquire whether a reduction in plaintiffs’ anticipated
profits, caused by what for present purposes we must assume to be the negligent
conduct of the defendants, bears a significant relationship to traditional maritime
activity. Were it necessary for this issue to be decided to dispose of this case, our
inclination would be to hold that such a relationship does exist. In numerous ways,
the fishing industry is clearly a part of traditional maritime activity; and to assert
otherwise would amount to a repudiation of much of maritime history. ***
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We are, however, not driven to the choice between maritime law and the law of
California. So far as our research reveals, neither forum has made a definitive
ruling on the precise issue before us. As a consequence, it has become necessary
for us to examine a fairly large body of authorities, drawn from numerous
jurisdictions and secondary sources, in order to reach what we regard as the proper
resolution of this dispute. In that the same authorities and sources must be
examined and evaluated without regard to whether this process is characterized as
an examination of admiralty law or the law of California, we are convinced that
under either body of law the actions of the special masters and the district judge in
denying the defendants’ motion for partial summary judgment were correct.

Moreover, maritime law itself frequently looks to both the statutory and decisional
law of the states for sources from which to fashion its principles. See Moragne v.
States Marine Lines, Inc., 398 U.S. 375, 1970 AMC 967 (1970) (new maritime
cause of action for wrongful death to be implemented by reference to other federal
law and state statutory and decisional law); Shutler, Pollution of the Sea By Oil, 7
Houston L. Rev. 415, 434 (1970); Comment, Oil Pollution of the Sea, 10 Harv. Int.
L.J. 316, 347 (1969). Although in some instances this derivative assistance may
entail the application of state law principles, unlike our diversity jurisdiction there
is no requirement--albeit some scholars have suggested such a course for certain
areas in admiralty--that state law be adopted. See Robertson, Admiralty and
Federalism 194-201 (1970) and the authorities cited therein.

In any event, we shall proceed in a manner that we believe is faithful to the spirit
of California tort law in disposing of the issue before us. For this reason we are
content to say that for purposes of this case we regard it as irrelevant whether our
efforts are designated as an exposition of admiralty law or the law of California.

II1.

Recovery for Pure Economic Loss in Negligence: The General Rule.

Defendants support their motion for partial summary judgment by pointing to the
widely recognized principle that no cause of action lies against a defendant whose
negligence prevents the plaintiff from obtaining a prospective pecuniary
advantage. See, e.g., Prosser, Law of Torts 952 (4th ed. 1971) (hereinafter Prosser);
Harvey, Economic Losses and Negligence, 50 Can. Bar Rev. 580 (1972); Note, 49
Can. Bar Rev. 619 (1971); Note, Negligence and Economic Loss, 117 The Solicitors'
Jour. 255 (1971); Note, Negligent Interference with Economic Expectancy: The
Case for Recovery, 16 Stan. L. Rev. 664 (1964). See also Restatement (Second) of
Torts, Tent. Draft No. 14, section 766B. As the defendants see it, any diminution of
the sea life in the Santa Barbara Channel caused by the occurrence, which, it must
be remembered, is attributable to the defendants’ negligence by reason of the
parties’ Stipulation, consists of no more than the loss of an economic advantage
which is not a “legally cognizable injury” and thus not “legally compensable.”
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Their argument has strength. It rests upon the proposition that a contrary rule,
which would allow compensation for all losses of economic advantages caused by
defendant's negligence, would subject the defendant to claims based upon remote
and speculative injuries which he could not foresee in any practical sense of the
term. Accordingly, in some cases it has been stated as the general rule that the
negligent defendant owes no duty to plaintiffs seeking compensation for such
injuries. In others of the cases, the courts have invoked the doctrine of proximate
cause to reach the same result; and in yet a third class of cases the “remoteness” of
the economic loss is relied upon directly to deny recovery. The consequence of
these cases is that a defendant is normally relieved of the burden to defend against

such claims, and the courts of a class of cases the resolution of which is particularly
difficult.

The general rule has been applied in a wide variety of situations. ***

The citation of cases applying the general rule could be extended, but this bridged
collection is sufficient to emphasize the point that it operates in a wide variety of
settings. For purposes of our analysis, however, one further setting in which the
rule has been applied requires mention--that being the area of the law dealing with
products liability. In this area, the issue is usually couched in terms of whether a
purchaser can recover in tort from a negligent manufacturer, with whom the
purchaser is not in privity, for economic losses caused by the failure of the
purchased article to perform in accordance with the purchaser's reasonable
expectations. Defendants in the present action rely heavily on California cases
which indicate that no such recovery is possible. ***

I1I.

Some Exceptions to the General Rule. ***

Prosser recognizes that a recovery for pure economic losses in negligence has been
permitted in instances in which there exists “some special relation between the
parties.” Prosser at 952. The failure of the plaintiff to obtain a contract because of
a telegraph company’s negligent transmission of a message has been held to be
legally cognizable, and is cited as an example of the “special relationship”
qualification. Id. at 952, n. 79. See also McQuilkin v. Postal Telegraph Cable
Company, 27 Cal. App. 698, 151 P. 21 (1915) (injury from lost advantageous
contract must not be remote and uncertain). Other examples which have been cited
are the negligent failure to perform a gratuitous promise to obtain insurance, and
the negligent dealy in acting upon an application for

insurance. See Prosser, at 952, n. 80, 81.

A more recent development in California law involves the right to recover, absent
privity, from a defendant whose negligent failure to obtain a proper attestation of
the will of a third party has deprived the plaintiff of a bequest which had been
granted in the improperly attested will. Biakanja v. Irving, 49 Cal.2d 647, 320 P.2d
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16 (1958). On appeal to the Supreme Court of California, the plaintiff's pure
economic loss was held to be a legally cognizable injury, a position which has been
subsequently reaffirmed in Lucas v. Hamm, 56 Cal.2d 583, 15 Cal. Rptr. 821, 364
P.2d 685 (1961) (recovery denied because of the absence of negligence).

The approach adopted by the California Supreme Court in Biakanja is particularly
instructive. After stating that the question before it was “whether defendant was
under a duty to exercise due care to protect plaintiff from injury and was liable for
damages caused plaintiff by his negligence even though they were not in privity of
contract,” the court stated:

“The determination whether in a specific case the defendant will be
held liable to a third person not in privity is a matter of policy and
involves the balancing of various factors, among which are the extent
to which the transaction was intended to affect the plaintiff, the
foreseeability of harm to him, the degree of certainty that the plaintiff
suffered injury, the closeness of the connection between the
defendant's conduct and the injury suffered, the moral blame attached
to the defendant's conduct, and the policy of preventing future harm.”

49 Cal.2d at 650, 320 P.2d at 19 (1958). It is thus obvious that California does not
blindly follow the general rule upon which the defendants here rely. ***

Recovery for pure economic loss legally attributable to the defendant's negligence
has also been recognized in traditional maritime settings. Thus, fishermen in
Scotland who worked under a profitsharing arrangement with the owner of a
trawler damaged by the defendant's negligence have been permitted to recover
their portion of the anticipated profits of the fishing venture even though they
suffered no physical injury. Main v. Leask [1910] S.C. 771 (Ct. of Session). More
important, however, is the fact that this Circuit has reached precisely the same
conclusion in an admiralty proceeding. Carbone v. Ursich, Del Rio, 1954 AMC 169,
209 F.2d 178 (9 Cir. 1953). In so doing, we refused to apply the teaching of Robins
Dry Dock and Repair Company v. Flint, supra, to the situation with which the
fishermen were confronted and observed:

“This long recognized rule [the right of fishermen to recover their
share of the prospective catch] is no doubt a manifestation of the
familiar principle that seamen are the favorites of admiralty and their
economic interests entitled to the fullest possible legal protection.
These considerations have given rise to a special right comparable to
that of a master to sue for the loss of services of his servant, or the

right of a husband or father to sue for the loss of services of wife or
child.”

1954 AMC at 175, 209 F.2d at 182.
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Another instance in which a claim from economic loss, unaccompanied by any
physical injury to the person or property of the claimant, has been recognized
under admiralty law is illustrated by Aktieselskabet Cuzco v. Sucarseco, 294 U.S.
394, 1935 AMC 412 (1935). The issue before the Court in that case was whether the
owners of cargo, shipped on a vessel which ultimately collided with defendant's
vessel, could recover for their general average contribution when both vessels were
at fault and both were damaged. The Supreme Court held in the affirmative.
Although the cargo was physically damaged by the collision, this fact appears to
have had no bearing on the Court's resolution of the issue. Rather, the Court
recognized that the right of the cargo owners to have their general average
contribution restored sprang directly from the tort and was in no sense derivative
or parasitically dependent upon the presence of a physical injury. ***

This much abridged catalogue of exceptions and qualifications to the general rule
can be brought to a close for purposes of our analysis by calling attention to several
cases in which pollution of a stream has enabled one whose business is injured
thereby to recover his lost profits. For example, in Fort Worth & Rio Grande
Railway Company v. Hancock, 286 S.W. 335 (Tex. Civ. App. 1926) the plaintiff,
who operated a swimming pool in the channel of a river, was permitted to recover
lost profits which had resulted from the defendant's negligent pollution of the
river. Similarly, downstream riparian owners, engaged in operating a business
dependent upon fishing, have been permitted to recover for the injury to their
business caused by the pollution of the stream. See Masonite Corporation v.
Steede, 198 Miss. 530, 547, 23 So.2d 756 (1945); Hampton v. North Carolina Pulp
Company, 223 N.C. 535, 27 S.E.2d 538 (1943). It should be noted that in each of
these cases the plaintiff was a riparian owner, and in the latter two there was no
indication that the defendant's conduct was merely negligent and not intentional.
However, in neither Masonite nor Hampton does there appear any recognition
that mere negligence would have absolved the defendants. Both assumed the
existence of a nuisance which could well have rested upon the defendants'
negligent conduct. See Prosser at 575. ***

IV.
The Instant Action.

It is thus apparent that we are not foreclosed by precedent from examining on its
merits the issue presented by the defendants’ motion for partial summary
judgment. As we see it, the issue is whether the defendants owed a duty to the
plaintiffs, commercial fishermen, to refrain from negligent conduct in their drilling
operations, which conduct reasonably and foreseeably could have been anticipated
to cause a diminution of the aquatic life in the Santa Barbara Channel area and
thus cause injury to the plaintiffs’ business.

In finding that such a duty exists, we are influenced by the manner in which the
Supreme Court of California has approached the duty issue in tort law. In holding
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that the mother of a child, killed by the defendant’s negligent operation of an
automobile, could recover for emotional disturbance and shock even though she
was not within the zone of physical impact, the court in Dillon v. Legg, 68 Cal.2d
728, 69 Cal.Rptr. 72, 441 P.2d 912 (1968) stated that:

“Defendant owes a duty, in the sense of a potential liability for
damages, only with respect to those risks or hazards whose likelihood
made the conduct unreasonably dangerous, and hence negligent, in
the first instance. (See KEETON, Legal Cause in the Law of Torts
(1963) 18-20; SEAVEY, Mr. Justice Cardozo and the Law of Torts
(1939) 52 Harv. L. Rev. 372; SEAVEY, Principles of Torts (1942) 56
Harv. L. Rev. 72.)

“Harper and James state the prevailing view. The obligation turns on
whether ‘the offending conduct foreseeably involved unreasonably
great risk of harm to the interests of someone other than the actor * *
¥ [TThe obligation to refrain from * * * particular conduct is owed only
to those who are foreseeably endangered by the conduct and only with
respect to those risks or hazards whose likelihood made the conduct
unreasonably dangerous. Duty, in other words, is measured by the
scope of the risk which negligent conduct foreseeably entails.” (2
Harper & James, The Law of Torts, supra, at p. 1018; footnotes
omitted.) * * *

“Since the chief element in determining whether defendant owes a
duty or an obligation to plaintiff is the foreseeability of the risk, that
factor will be of prime concern in every case. Because it is inherently
intertwined with foreseeability such duty or obligation must
necessarily be adjudicated only upon a case-by-case basis.” 68 Cal.2d
at 739-740, 69 Cal. Rptr. at 79, 441 P.2d at 919-920. ***

The same conclusion is reached when the issue before us is approached from the
standpoint of economics. Recently a number of scholars have suggested that
liability for losses occasioned by torts should be apportioned in a manner that will
best contribute to the achievement of an optimum allocation of resources. See, e.g.,
Calabresi, The Cost of Accidents, 69-73 (1970) (hereinafter Calabresi); Coase, The
Problem of Social Cost, 3 J. Law & Econ. 1 (1960). This optimum, in theory, would
be that which would be achieved by a perfect market system. In determining
whether the cost of an accident should be borne by the injured party or be shifted,
in whole or in part, this approach requires the court to fix the identity of the party
who can avoid the costs most cheaply. Once fixed, this determination then controls
liability. It turns out, however, that fixing the identity of the best or cheapest cost-
avoider is more difficult than might be imagined. In order to facilitate this
determination, Calabresi suggests several helpful guidelines. The first of these
would require a rough calculation designed to exclude as potential cost-avoiders
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those groups/activities which could avoid accident costs only at an extremely high
expense. Calabresi at 140-43. While not easy to apply in any concrete sense, this
guideline does suggest that the imposition of oil spill costs directly upon such
groups as the consumers of staple groceries is not a sensible solution. Under this
guideline, potential liability becomes resolved into a choice between, on an
ultimate level, the consumers of fish and those of products derived from the
defendants’ total operations.

To refine this choice, Calabresi goes on to provide additional guidelines which, in
this instance, have proven none too helpful. For example, he suggests an evaluation
of the administrative costs which each party would be forced to bear in order to
avoid the accident costs. Calabresi at 143-44. He also states that an attempt should
be made to avoid an allocation which will impose some costs on those groups or
activities which neither consume fish nor utilize those products of the defendants
derived from their operations in the Santa Barbara Channel. Calabresi at 144-50.
On the record before us, we have no way of evaluating the relative administrative
costs involved. However, we do recognize that it is probable that by imposing
liability on the defendants some portion of the accident costs in this case may be
borne by those who neither eat fish nor use the petroleum products derived from
the defendants’ operations in Santa Barbara.

Calabresi’s final guideline, however, unmistakably points to the defendants as the
best cost-avoider. Under this guideline, the loss should be allocated to that party
who can best correct any error in allocation, if such there be, by acquiring the
activity to which the party has been made liable. Calabresi at 150-52. The capacity
"to buy out" the plaintiffs if the burden is too great is, in essence, the real focus of
Calabresi's approach. On this basis there is no contest--the defendants capacity is
superior.

Our holding that the defendants are under a duty to commercial fishermen to
conduct their drilling and production in a reasonably prudent manner so as to
avoid the negligent diminution of aquatic life is not foreclosed by the fact that the
defendants’ negligence could constitute a public nuisance under California law.
Contrary to the situation that existed in Oppen v. Aetna Insurance Company,
supra, in which we held that an interference with the public’s right of navigation
in the navigable waters of California did not vest a private cause of action in those
who lost the use of their private pleasure craft, in the case now before us the
plaintiffs assert an injury to their commercial enterprises, not to their “occasional
Sunday piscatorial pleasure.” Id. 1973 AMC at 2177, 485 F.2d at 260. The right of
commercial fishermen to recover for injuries to their businesses caused by
pollution of public waters has been recognized on numerous occasions. See
Masonite Corporation v. Steede, supra; Hampton v. North Carolina Pulp
Company, supra; Prosser, Private Action for Public Nuisance, 52 Va.L.Rev. 997,
1013-16 (1906). The injury here asserted by the plaintiff is a pecuniary loss of a
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particular and special nature, limited to the class of commercial fishermen which
they represent.

This injury must, of course, be established in the proceedings that will follow this
appeal. To do this it must be shown that the oil spill did in fact diminish aquatic
life, and that this diminution reduced the profits the plaintiffs would have realized
from their commercial fishing in the absence of the spill. This reduction of profits
must be established with certainty and must not be remote, speculative or
conjectural. See McCormick, Damages, 97-101 (1935). These are not small
burdens, nor can they be eased by our abhorrence of massive oil spills. All that we
do here is to permit the plaintiffs to attempt to prove their case, and to reject the
idea urged upon us by the defendants that a barrier to such an effort exists in the
form of the rule that negligent interference with an economic advantage is not
actionable.

Finally, it must be understood that our holding in this does not open the door to
claims that may be asserted by those, other than commercial fishermen, whose
economic or personal affairs were discommoded by the oil spill of January 28, 1969
The general rule urged upon us by defendants has a legitimate sphere within which
to operate. Nothing said in this opinion is intended to suggest, for example, that
every decline in the general commercial activity of every business in the Santa
Barbara area following the occurrences of 1969 constitutes a legally cognizable
injury for which the defendants may be responsible. The plaintiffs in the present
action lawfully and directly make use of a resource of the sea, viz. its fish, in the
ordinary course of their business. This type of use is entitled to protection from
negligent conduct by the defendants in their drilling operations. Both the plaintiffs
and defendants conduct their business operations away from land and in, on and
under the sea. Both must carry on their commercial enterprises in a reasonably
prudent manner. Neither should be permitted negligently to inflict commercial
injury on the other. We decide no more than this.

Puerto Rico v. SS Zoe Colocotroni, 628 F.2d 652 (1st Cir. 1980)
Campbell, Circuit Judge:

In the early morning hours of March 18, 1973, the S.S. Zoe Colocotroni, a tramp oil
tanker, ran aground on a reef three and a half miles off the south coast of Puerto
Rico. To refloat the vessel, the captain ordered the dumping of more than 5,000
tons of crude oil into the surrounding waters. An oil slick four miles long, and a
tenth of a mile wide, floated towards the coast and came ashore at an isolated
peninsula on the southwestern tip of the island—a place called Bahia Sucia. The
present appeal concerns an action in admiralty brought by the Commonwealth of
Puerto Rico and the local Environmental Quality Board (EQB) to recover damages
for harm done to the coastal environment by the spilled oil. ***
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The following facts found by the district court are not in serious dispute. On March
15, 1973, the Zoe Colocotroni departed La Salina, Venezuela, carrying 187,670
barrels of crude oil en route to Guayanilla, Puerto Rico. For the first two days of
the voyage, the vessel proceeded by celestial navigation. The last star fix, however,
was taken at 1859 hours on March 17. For the next eight hours, the ship proceeded
by dead reckoning. As the vessel approached the south coast of Puerto Rico, it was,
the district court stated, “hopelessly lost.” At 0300 hours on March 18, the ship
grounded on a reef. Efforts to free the tanker by alternately running the engines in
forward and reverse were unsuccessful. After ten minutes, the captain ordered the
crew to lighten ship by emptying the cargo of crude oil into the sea. 4 By the time
the vessel refloated, some 1.5 million gallons of crude oil -- 5,170.1 tons—had
poured into the surrounding waters. ***

C.

The district court made the following findings on the issue of damages:

“1. Plaintiffs’ proven claim of damage to marine organisms covers an approximate
area of about 20 acres in and around the West Mangrove. The surveys conducted
by plaintiffs reliably establish that there was a decline of approximately 4,605,486
organisms per acre as a direct result of the oil spill. This means that 92,109,720
marine animals were killed by the Colocotroni oil spill. The uncontradicted
evidence establishes that there is a ready market with reference to biological supply
laboratories, thus allowing a reliable calculation of the cost of replacing these
organisms. The lowest possible replacement cost figure is $ .06 per animal, with
many species selling from $1.00 to $4.50 per individual. Accepting the lowest
replacement cost, and attaching damages only to the lost marine animals in the
West Mangrove area, we find the damages caused by defendants to amount to

$5,526,583.20.

“2. The evidence is overwhelming to the effect that the sediments in and around
the West Mangrove continue to be impregnated with oil. The solutions proposed
by plaintiffs to this problem are unacceptable in that they would bring about the
total destruction of this environment without any real guarantee of ultimate
success. Furthermore, there is substantial scientific evidence to the effect that
much of the undesirable effects of the oil in the sediments will be corrected in time
by the weathering processes of nature. The most affected spots in the West
Mangrove cover an area of approximately 23 acres. It is the Court’s opinion that
these areas can best be reestablished by the intensive planting of mangrove and
restoration of this area to its condition before the oil spill. The evidence shows that
the planting of mangrove runs at about $16,500 per acre, thus bringing the cost of
replanting 23 acres to $379,500. The evidence further demonstrates that the
planting will require a five year monitoring and fertilizing program which will cost
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$36,000 per year or $180,000 for the five years. The total damages thus suffered
by plaintiffs by reason of the pollution of the mangrove in the West Mangrove
amount to $559,500. ***

V.

We now turn from procedural matters to the extremely difficult substantive issues
concerning damages. Defendants challenge: (A) the so called "standing" of Puerto
Rico and the EQB to recover damages for environmental injury; (B) the district
court's failure to limit damages by commercial or market value standards; and (C)
the approach and data relied upon by the court in assessing damages.

A

We turn first to the issue of plaintiffs’ right to bring this lawsuit. The district court
held that the Commonwealth had “standing” to recover for damages to natural
resources, namely the mangrove trees and the various species of marine creatures
living in and around them, on the theory that the Commonwealth was the “trustee
of the public trust in these resources” and had an interest in them as parens
patriae. 1979 AMC at 32, 456 F. Supp. at 1337; see Maryland v. Amerada Hess
Corp., 1974 AMC 1003, 350 F. Supp. 1060 (D. Md. 1972); Maine v. M/V Tamano,
1973 AMC 1131, 357 F. Supp. 1097 (D. Me. 1973); In re Steuart Transportation Co.,
1980 AMC 1713, 495 F. Supp. 38 (E.D. Va. 1980). The court also ruled that the
Environmental Quality Board had standing to proceed as co-plaintiff seeking
similar relief under a state statute authorizing the EQB to bring damages actions
for environmental injuries. 1979 AMC at 32, 456 F. Supp. at 1337; 12 L.P.R.A,, sec.

1131(29).

While the parties and the district court speak in terms of “standing,” we think the
question is more properly whether plaintiffs have stated a cognizable cause of
action. 19 Defendants concede that Puerto Rico, as owner of the real property
primarily affected by the oil spill, see 48 U.S. Code, sec. 749, would, like any private
landowner, have a cause of action in admiralty to recover whatever damages it
could prove under conventional principles for its private economic loss as
measured by diminution of market value in the coastal land. See 46 U.S. Code, sec.
740. The Commonwealth made no attempt to show such damages, however. It
seeks relief instead under an asserted right to recover as a governmental entity on
behalf of its people for the loss of living natural resources on the land such as trees
and animals. ***

Here the Commonwealth of Puerto Rico, exercising its undisputed authority to
protect and conserve its natural environment, has by statute authorized one of its
agencies to maintain actions of this sort. Under the statute, 12 L.P.R.A., sec.
1131(29), co-plaintiff Environmental Quality Board has, among others, the
following duties, powers and functions:
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“(29) To bring, represented by the Secretary of Justice, by the Board’s attorneys,
or by a private attorney contracted for such purpose, civil actions for damages in
any court of Puerto Rico or the United States of America to recover the total value
of the damages caused to the environment and/or natural resources upon
committing any violation of this chapter and its regulations. The amount of any
judgment collected to such effect shall be covered into the Special Account of the
Board on Environmental Quality.”

We read this statute both as creating a cause of action of the type described by its
terms and as designating the EQB as the proper party to bring such an action. ***

Equally unavailing would be any argument that this state statutory action is not
cognizable in admiralty. An oil spill on the navigable waters is a breach of federal
maritime law. Maryland. v. Amerada Hess Corp., 1974 AMC 1003, 1008-10, 350
F. Supp. 1060, 1065 (D. Md. 1972); American Waterways Operators, Inc. v.
Askew, 1972 AMC 91, 98-99, 335 F. Supp. 1241, 1247 (M.D. Fla. 1971) (three-judge
court), rev'd on other grounds, 411 U.S. 325, 1973 AMC 811 (1973); California v.
S.S. Bournemouth, 1970 AMC 642, 646-47, 307 F. Supp. 922, 926 (D. Cal. 1969).
Where the injury occurs in the territorial waters of a state, the general rule is that
admiralty will give “broad recognition of the authority of the States to create rights
and liabilities with respect to conduct within their borders, when the state action
does not run counter to federal laws or the essential features of an exclusive federal
jurisdiction.” Just v. Chambers, 312 U.S. 383, 391, 1941 AMC 430, 435-36 (1941).
See also Romero v. International Terminal Operating Co., 358 U.S. 354, 373-74,
1959 AMC 832, 846-48 (1959). Defendants do not argue, nor could they, that this
action runs counter to the essential features of federal jurisdiction. See Askew v.
American Waterways Operators, Inc., 411 U.S. 325, 1973 AMC 811 (1973).

B

Defendants next argue the district court erred in failing to apply the common law
“diminution in value” rule in calculating damages. Under the traditional rule, the
measure of damages for tortious injury to real property is the difference in the
commercial or market value of the property before and after the event causing
injury. See Restatement (Second) of Torts, sec. 929(1)(a) (1979). Where the
property can be restored to its original condition for a sum less than the diminution
in value, however, the cost of restoration may be substituted as a measure of
damages. See, e.g., Big Rock Mountain Corp. v. Stearns-Roger Corp., 388 F.2d
165, 168-69 (8 Cir. 1968). Defendants introduced evidence at trial tending to show
that the market value of comparable property in the vicinity of Bahia Sucia was less
than $5,000 per acre, based on recent sales. Thus, defendants contend, damages
here could not have exceeded $5,000 per affected acre even if the land were shown
to have lost all value.

We believe that defendants have misconceived the character of the remedy created
by section 1131. The EQB is not concerned with any loss in the market or other
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commercial value of the Commonwealth's land. In point of fact, the EQB concedes
the land has no significant commercial or market value. The claim, rather, is for
the injury--broadly conceived--that has been caused to the natural environment by
the spilled oil. The question before us is not whether in a typical land damage case
a claim of this sort could be successfully advanced--we assume it could not--but
rather whether Puerto Rico’s statute empowering the EQB to proceed in cases such
as this envisions the awarding of damages on a different basis than would have
been traditionally allowed.

The district court found that the once flourishing natural environment of the West
Mangrove had been seriously damaged by the oil, to the point where some of the
underlying sediments were no longer capable of supporting any but the most
primitive forms of organic life, such as worms. The Puerto Rico statute authorizing
this action specifically empowers the EQB to recover “the total value of the
damages caused to the environment and/or natural resources” upon a violation of
the antipollution provisions. 12 L.P.R.A., sec. 1131(29) (emphasis added). Implicit
in this choice of language, we think, is a determination not to restrict the state to
ordinary market damages. Many unspoiled natural areas of considerable ecological
value have little or no commercial or market value. Indeed, to the extent such areas
have a commercial value, it is logical to assume they will not long remain
unspoiled, absent some governmental or philanthropic protection. A strict
application of the diminution in value rule would deny the state any right to recover
meaningful damages for harm to such areas, and would frustrate appropriate
measures to restore or rehabilitate the environment.

This perception is confirmed by the course of recent federal legislation in the area
of oil pollution. The Clean Water Act of 1972 provided that the United States could
recover, up to certain pre-set limits, the costs it incurred in cleaning up after an oil
spill, but made no explicit reference to environmental damages. Pub. L. No. 92-
500, 92d Cong., 2d Sess., sec. 311, 86 Stat. 816 (1972), codified at 33 U.S. Code, sec.
1321(f) (1976). The Clean Water Act Amendments of 1977 significantly expanded
the scope of a vessel owner’s potential liability. In particular, the federal
government and the states were authorized to recover "costs or expenses incurred
¥ * * in the restoration or replacement of natural resources damaged or destroyed
as a result of a discharge of oil or a hazardous substance.” 33 U.S. Code, sec.
1321(f)(4). Recoverable removal costs were defined as including the expense “of
such * * ¥ actions as may be necessary to minimize or mitigate damage to the public
health or welfare, including, but not limited to, fish, shellfish, wildlife, and public
and private property, shorelines, and beaches." Id. sec. 1321(a)(8).The liability
provision concluded:

“The President, or the authorized representative of any State, shall act
on behalf of the public as trustee of the natural resources to recover
for the costs of replacing or restoring such resources. Sums recovered
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shall be used to restore, rehabilitate, or acquire the equivalent of such
natural resources by the appropriate agencies of the Federal
government, or the State government." Id. sec. 1321(f)(5).

Similarly, in the Outer Continental Shelf Lands Act Amendments of 1978, Congress
provided that the government could recover damages for economic loss arising out
of an oil spill, including “injury to, or destruction of, natural resources,” 43 U.S.
Code, sec. 1813(a)(2)(C), and “loss of use of natural resources,” id. sec.
1813(a)(2)(D). The Submerged Lands Act, which forms the basis for the Outer
Continental Shelf Lands Act, see 43 U.S. Code, sec. 1811(9), defines “natural
resources” as including, “without limiting the generality thereof, oil, gas, and other
minerals, and fish, shrimp, oysters, clams, crabs, lobsters, sponges, kelp, and other
marine animal and plant life.” 43 U.S. Code, sec. 1301(e). While the latter acts do
not, by their terms, apply to Puerto Rico, see 43 U.S. Code, sec. 1301(g), like the
Clean Water Act they do give some indication that Congress has determined that it
is desirable to provide for environmental damages apart from the commercial loss,
ordinarily measured by a market value yardstick, suffered by landowners and/or
exploiters of natural resources. This perception is reinforced by the section of the
OCS Lands Act which provides that sums the state recovers “shall be available for
use to restore, rehabilitate, or acquire the equivalent of such natural resources by
the appropriate agencies of * * * the State, but the measure of such damages shall
not be limited by the sums which can be used to restore or replace such resources.”
43 U.S. Code, sec. 1813(b)(3).

Especially in light of this recent federal statutory activity, we think that limitation
of recovery to those damages recoverable under the common law “diminution in
value” rule would be inconsistent with the manifest intent of Puerto Rico’s
environmental statute. In enacting section 1131, Puerto Rico obviously meant to
sanction the difficult, but perhaps not impossible, task of putting a price tag on
resources whose value cannot always be measured by the rules of the marketplace.
Although the diminution rule is appropriate in most contexts, 21 and may indeed
be appropriate in certain cases under section 1131, see infra, it does not measure
the loss which the statute seeks to redress in a context such as the present. No
market exists in which Puerto Rico can readily replace what it has lost. The loss is
not only to certain plant and animal life but, perhaps more importantly, to the
capacity of the now polluted segments of the environment to regenerate and
sustain such life for some time into the future. That the Commonwealth did not
intend, and perhaps was unable, to exploit these life forms, and the coastal areas
which supported them, for commercial purposes should not prevent a damages
remedy in the face of the clearly stated legislative intent to compensate for “the
total value of the damages caused to the environment and/or natural resources.”
12 L.P.R.A,, sec. 1131(29). In recent times, mankind has become increasingly aware
that the planet’s resources are finite and that portions of the land and sea which at
first glance seem useless, like salt marshes, barrier reefs, and other coastal areas,
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often contribute in subtle but critical ways to an environment capable of
supporting both human life and the other forms of life on which we all depend. The
Puerto Rico statute is obviously aimed at providing a damages remedy with
sufficient scope to compensate for, and deter, the destruction of such resources;
and while we can see many problems in fashioning such a remedy, we see no reason
to try to frustrate that endeavor. We therefore do not limit damages herein to the
loss of market value of the real estate affected.

C

We turn now to whether the damages awarded by the district court were
appropriate. To review the court's award, we must ascertain what a fair and
equitable damages measure would be in these circumstances, and, to that end, it
will be helpful to examine the remedial provisions in recent similar federal
statutes. There is a strong emphasis in Congressional oil pollution enactments on
the concept of restoration. As discussed earlier, the 1977 Clean Water Act
amendments provided that the state’s representative, acting as public trustee,
could “recover for the costs of replacing or restoring [natural] resources.” 33 U.S.
Code, sec. 1321(f)(5). In accordance with the trust analogy, the statute provided:
“Sums recovered shall be used to restore, rehabilitate, or acquire the equivalent of
such natural resources by the appropriate agencies * * *.” Id. The legislative history
further elaborates this standard:

“New subsections (f)(4) and (5) make governmental expenses in
connection with damage to or destruction of natural resources a cost
of removal which can be recovered from the owner or operator of the
discharged source under section 311. For those resources which can
be restored or rehabilitated, the measure of liability is the reasonable
costs actually incurred by Federal or State authorities in replacing the
resources or otherwise mitigating the damage. Where the damaged or
destroyed resource is irreplaceable (as an endangered species or an
entire fishery), the measure of liability is the reasonable cost of
acquiring resources to offset the loss.” House Conf. Rpt. No. 95-830,
95th Cong., 1st Sess. 92, reprinted in [1977] U.S. Code Cong. & Ad.

News 4424, 4467.

Borrowing from the suggestion provided by this federal legislation, we think the
appropriate primary standard for determining damages in a case such as this 22 is
the cost reasonably to be incurred by the sovereign or its designated agency to
restore or rehabilitate the environment in the affected area to its pre-existing
condition, or as close thereto as is feasible without grossly disproportionate
expenditures. The focus in determining such a remedy should be on the steps a
reasonable and prudent sovereign or agency would take to mitigate the harm done
by the pollution, with attention to such factors as technical feasibility, harmful side
effects, compatibility with or duplication of such regeneration as is naturally to be
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expected, and the extent to which efforts beyond a certain point would become
either redundant or disproportionately expensive. Admittedly, such a remedy
cannot be calculated with the degree of certainty usually possible when the issue
is, for example, damages on a commercial contract. On the other hand, a district
court can surely calculate damages under the foregoing standard with as much or
more certainty and accuracy as a jury determining damages for pain and suffering
or mental anguish.

There may be circumstances where direct restoration of the affected area is either
physically impossible or so disproportionately expensive that it would not be
reasonable to undertake such a remedy. Some other measure of damages might be
reasonable in such cases, at least where the process of natural regeneration will be
too slow to ensure restoration within a reasonable period. The legislative history
of the Clean Water Act amendments, quoted above, suggests as one possibility “the
reasonable cost of acquiring resources to offset the loss.” Id. Alternatives might
include acquisition of comparable lands for public parks or, as suggested by
defendants below, reforestation of a similar proximate site where the presence of
oil would not pose the same hazard to ultimate success. As with the remedy of
restoration, the damages awarded for such alternative measures should be
reasonable and not grossly disproportionate to the harm caused and the ecological
values involved. The ultimate purpose of any such remedy should be to protect the
public interest in a healthy, functioning environment, and not to provide a windfall
to the public treasury. 24 In emphasizing the above measures, we do not mean to
rule out others in appropriate circumstances. There may indeed be cases where
traditional commercial valuation rules will afford the best yardstick, as where there
is a market in which the damaged resource could have been sold that reflects its
actual value. Much must necessarily be left to the discretion of courts, especially
before a body of precedent has arisen.

But while the district court’s discretion is extensive, we are unable to agree with
the approach taken by the court here in placing a value on the damaged resources.
Plaintiffs presented two principal theories of damages to the court. The first theory
was somewhat analogous to the primary standard we have enunciated above,
focusing on plaintiffs' plan to remove the damaged mangrove trees and oil-
impregnated sediments from a large area and replace them with clean sediment
and container-grown mangrove plants. This plan was estimated to cost
approximately $7 million. The district court sensibly and correctly rejected this
plan as impractical, inordinately expensive, and unjustifiably dangerous to the
healthy mangroves and marine animals still present in the area to be restored. We
can find no fault with the district court's conclusion that this draconian plan was
not a step that a reasonable trustee of the natural environment would be expected
to take as a means of protecting the corpus of the trust.
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Plaintiffs’ second theory, which the court accepted, focused on the supposed
replacement value of the living creatures . . . alleged to have been permanently
destroyed or damaged by the oil spill. Plaintiffs repeatedly disavowed any
connection between this theory and an actual restoration plan. In other words,
plaintiffs did not represent that they proposed to purchase 92 million invertebrate
animals for actual introduction into the sediments, (which, being contaminated
with oil, would hardly support them), but rather wished to use the alleged
replacement value of these animals as a yardstick for estimating the quantum of
harm caused to the Commonwealth. This theory has no apparent analog in the
standards for measuring environmental damages we have discussed above. To be
sure, the federal statutes from which we have borrowed speak in places of
replacement as a part of the appropriate recovery. See, e.g., 33 U.S. Code, sec.
1321(f)(5). But we believe these references, in context, should be interpreted as
meaning replacement as a component in a practicable plan for actual restoration.
Thus, for example, if a state were seeking to restore a damaged area of forest, a
portion of the damages sought might be allocated to replacement of wild birds or
game animals or such other creatures as would not be expected to regenerate
naturally within a relatively finite period of time even with appropriate restoration.
This is a far different matter from permitting the state to recover money damages
for the loss of small, commercially valueless creatures which assertedly would
perish if returned to the oil-soaked sands, yet probably would replenish themselves
naturally if and when restoration--either artificial or natural--took place. ***

Thus, leaving aside the question whether plaintiffs’ evidence was sufficient to
establish that 92 million creatures were destroyed and that six cents represented
an appropriate replacement cost estimate, we are unable to endorse the theory of
damages in support of which this evidence was advanced. We thus hold that it was
error to award $5,526,583.20 for the replacement value of the destroyed
organisms.

D

We come finally to the disposition of this case. Defendants argue that, having
rejected plaintiffs’ damages theories, we should reverse the district court’s
judgment, except as to the Commonwealth's undisputed cleanup costs. While this
is superficially an attractive course, we do not think the matter is quite so simple.
To say that the law on this question is unsettled is vastly to understate the situation.
The parties in this lawsuit, and we ourselves, have ventured far into uncharted
waters. We do not think plaintiffs could reasonably have been expected to
anticipate where this journey would take us. Though we have affirmed the district
court's rejection of the Commonwealth’s original, rather grandiose restoration
plan, we believe the EQB should still have an opportunity to show, if it can, that
some lesser steps are feasible that would have a beneficial effect on the West
Mangrove ecosystem without excessive destruction of existing natural resources or
disproportionate cost. The costs projected for the carrying out of such reasonable
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lesser steps would be an appropriate award of damages to the EQB. Plaintiffs may
wish, at the same time, to reopen the question of alternative-site restoration, as to
which the district court initially declined to take evidence, although we hasten to
add that we do not now rule on whether the concept of alternative site restoration
would make sense in this case as a measure of damages. We therefore remand the
case to the district court with instructions to reopen the record for further evidence
on the issue of damages in line with our discussion of the principles governing
recovery in cases of this sort. Defendants cannot successfully claim that this
disposition will prejudice their rights appreciably. Defendants themselves
introduced evidence at the first trial on damages seeking to establish that
restoration projects less extensive and less costly than plaintiffs’ were possible.
Had the district court accepted these proposals in lieu of plaintiffs’, defendants
would have had a potential liability of up to $1 million. We do not mean to suggest
that plaintiffs are necessarily entitled to recover this, or any other specific amount.
Nor do we put any limits on defendants’ right to contest any proposals put forward
by plaintiffs, or to offer counterproposals. In essence, while the court and the
parties are entitled to rely on the record already developed to the extent they wish
to do so, we think the record should be reopened on the issue of damages, with a
renewed evidentiary hearing to be conducted in light of the standards for
measuring such damages we have announced today. While we regret the necessity
this will entail for further delay in this already protracted litigation, we trust that
the district court, with the good faith assistance of the parties, will be able to carry
out further proceedings without unreasonable delay. ***

Louisiana ex rel. Guste v. M/V Testbank, 752 F.2d 1019 (5th Cir. 1985)
(en banc)

Higginbotham, Circuit Judge:

We are asked to abandon physical damage to a proprietary interest as a
prerequisite to recovery for economic loss in cases of unintentional maritime tort.
We decline the invitation.

L

In the early evening of July 22, 1980, the M/V Sea Daniel, an inbound bulk carrier,
and the M/V Testbank, an outbound container ship, collided at approximately mile
forty-one of the Mississippi River Gulf outlet. At impact, a white haze enveloped
the ships until carried away by prevailing winds, and containers aboard Testbank
were damaged and lost overboard. The white haze proved to be hydrobromic acid
and the contents of the containers which went overboard proved to be
approximately twelve tons of pentachlorophenol, PCP, assertedly the largest such
spill in United States history. The United States Coast Guard closed the outlet to
navigation until August 10, 1980 and all fishing, shrimping, and related activity
was temporarily suspended in the outlet and four hundred square miles of
surrounding marsh and waterways.
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Forty-one lawsuits were filed and consolidated before the same judge in the
Eastern District of Louisiana. These suits presented claims of shipping interests,
marina and boat rental operators, wholesale and retail seafood enterprises not
actually engaged in fishing, seafood restaurants, tackle and bait shops, and
recreational fishermen. They proffered an assortment of liability theories,
including maritime tort, private actions pursuant to various sections of the Rivers
and Harbors Appropriation Act of 1899 and rights of action under Louisiana law.
Jurisdiction rested on the proposition that the collision and contamination were
maritime torts and within the court’s maritime jurisdiction. See 28 U.S.C. sec.

1333-

Defendants moved for summary judgment as to all claims for economic loss
unaccompanied by physical damage to property. The district court granted the
requested summary judgment as to all such claims except those asserted by
commercial oystermen, shrimpers, crabbers and fishermen who had been making
a commercial use of the embargoed waters. The district court found these
commercial fishing interests deserving of a special protection akin to that enjoyed
by seamen. See State of Louisiana ex rel. Guste v. M/V Testbank, 1982 AMC 2246,
2250-53, 524 F. Supp. 1170, 1173-74 (ED La. 1981).

On appeal a panel of this court affirmed, concluding that claims for economic loss
unaccompanied by physical damage to a proprietary interest were not ecoverable
in maritime tort. 1984 AMC 2951, 728 F.2d 748 (5th Cir. 1984). The panel, as did
the district court, pointed to the doctrine of Robins Dry Dock & Repair Co. v. Flint,
275 U.S. 303, 1928 AMC 61 (1927), and its development in this circuit. Judge
Wisdom specially concurred, agreeing that the denial of these claims was required
by precedent, but urging reexamination en banc. We then took the case en banc
for that purpose. After extensive additional briefs and oral argument, we are
unpersuaded that we ought to drop physical damage to a proprietary interest as a
prerequisite to recovery for economic loss. To the contrary, our reexamination of
the history and central purpose of this pragmatic restriction on the doctrine of
foreseeability heightens our commitment to it. Ultimately we conclude that,
without this limitation, foreseeability loses much of its ability to function as a rule
of law.

I1.

Plaintiffs first argue that the “rule” of Robins Dry Dock is that “a tort to the
property of one which results in the negligent interference with contractual
relationships of another does not state a claim,” and that so defined, Robins Dry
Dock is here inapplicable. Next and relatedly, plaintiffs urge that physical damage
is not a prerequisite to recovery of economic loss where the damages suffered were
foreseeable. Third, plaintiffs argue that their claims are cognizable in maritime tort
because the pollution from the collision constituted a public nuisance and violated
the Rivers and Harbors Appropriation Act of 1899, as well as Louisiana law.
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Defendants urge the opposite: that Robins Dry Dock controls these cases; that the
physical damage limitation on foreseeability ought to be retained; and that
plaintiffs stated no claim for “federal pollution,” either as a nuisance or under the
Rivers and Harbors Act. Finally, defendants reply that state law is not applicable
to this maritime collision case and in any event provides plaintiffs no claim.

I1I.

The meaning of Robins Dry Dock v. Flint, 275 U.S. 303, 1928 AMC 61 (1927)
(Holmes, J.) is the flag all litigants here seek to capture. We turn first to that case
and to its historical setting.

Robins broke no new ground but instead applied a principle, then settled both in
the United States and England, which refused recovery for negligent interference
with “contractual rights.” Stated more broadly, the prevailing rule denied a
plaintiff recovery for economic loss if that loss resulted from physical damage to
property in which he had no proprietary interest. See, e.g., Byrd v. English, 117 Ga.
191, 43 S.E. 419 (1903); Cattle v. Stockton Waterworks Co., 10 Q.B. 453, 457 (C.A.
1875). See also James, Limitations on Liability for Economic Loss Caused by
Negligence: A Pragmatic Appraisal, 25 Vand. L.Rev. 43, 44-46 (1972) (discussing
history of the rule); Carpenter, Interference with Contract Relations, 41 Harv.
L.Rev. 728 (1928). Professor James explains this limitation on recovery of pure
economic loss: “The explanation . . . is a pragmatic one: the physical consequences
of negligence usually have been limited, but the indirect economic repercussions
of negligence may be far wider, indeed virtually

open-ended.” James, supra, at 45. ***

2.

The principle that there could be no recovery for economic loss absent physical
injury to a proprietary interest was not only well established when Robins Dry
Dock was decided, but was remarkably resilient as well. Its strength is
demonstrated by the circumstance that Robins Dry Dock came ten years after
Judge Cardozo’s shattering of privity in MacPherson v. Buick Motor Co., 217 N.Y.
382, 111 N.E. 1050 (1916). See also Glanzer v. Shepard, 233 N.Y. 236, 135 N.E. 275
(1922). Indeed this limit on liability stood against a sea of change in the tort law.
Retention of this conspicuous bright-line rule in the face of the reforms brought by
the increased influence of the school of legal realism is strong testament both to
the rule's utility and to the absence of a more “conceptually pure” substitute. The
push to delete the restrictions on recovery for economic loss lost its support and by
the early 1940's had failed. ***

3.

Plaintiffs would confine Robins to losses suffered for inability to perform contracts
between a plaintiff and others, categorizing the tort as a species of interference
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with contract. When seen in the historical context described above, however, it is
apparent that Robins Dry Dock represents more than a limit on recovery for
interference with contractual rights. Apart from what it represented and certainly
apart from what it became, its literal holding was not so restricted. If a time
charterer’s relationship to its negligently injured vessel is too remote, other
claimants without even the connection of a contract are even more remote.

It is true that in Robins the lower courts had sustained recovery on contract
principles, but the Supreme Court pushed the steamship company’s contract
arguments aside and directly addressed its effort to recover in tort. The language
and the cases the Court pointed to as “good statement[s]” of the principle make
plain that the charterer failed to recover its delay claims from the dry dock because
the Court believed them to be too remote. Notably, although the dry dock company
did not know of the charter party when it damaged the propeller, delay losses by
users of the vessel were certainly foreseeable. Thus Robins was a pragmatic
limitation imposed by the Court upon the tort doctrine of foreseeability.***

When the loss is economic rather than physical, that the loss caused a breach of
contract or denied an expectancy is of no moment. If a plaintiff connected to the
damaged chattels by contract cannot recover, others more remotely situated are
foreclosed a fortiori. Indisputably, the Robins Dry Dock principle is not as easily
contained as plaintiff would have it. We turn to our application of the principle, its
application in other circuits, and the tort law of our Gulf states before returning to
the doctrine itself. ***

In Union Oil, vast quantities of raw crude were released when the defendant oil
company negligently caused an oil spill. The oil was carried by wind, wave, and
tidal currents over large stretches of the California coast disrupting, among other
things, commercial fishing operations. While conceding that ordinarily there is no
recovery for economic losses unaccompanied by physical damage, the court
concluded that commercial fishermen were foreseeable plaintiffs whose interests
the oil company had a duty to protect when conducting drilling operations. The
opinion pointed out that the fishermen's losses were foreseeable and direct
consequences of the spill, that fishermen have historically enjoyed a protected
position under maritime law, and suggested that economic considerations also
supported permitting recovery.

Yet Union Oil’s holding was carefully limited to commercial fishermen, plaintiffs
whose economic losses were characterized as “of a particular and special nature.”
Union Oil, 1975 AMC at 435, 501 F.2d at 570. The Union Oil panel expressly
declined to “open the door to claims that may be asserted by . . . other[s] ... whose
economic or personal affairs were discommoded by the oil spill” and noted that the
general rule denying recovery for pure economic loss had “a legitimate sphere
within which to operate.” Id. 10.
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In sum, the decisions of courts in other circuits convince us that Robins Dry Dock
is both a widely used and necessary limitation on recovery for economic losses. The
holdings in Kinsman and Union Oil are not to the contrary. The courts in both
those cases made plain that restrictions on the concept of foreseeability ought to
be imposed where recovery is sought for pure economic losses.

6.

Jurisprudence developed in the Gulf states informs our maritime decisions. It
supports the Robins rule. Courts applying the tort law of Texas, Georgia, Florida,
Alabama, Mississippi and Louisiana have consistently denied recovery for
economic losses negligently inflicted where there was no physical damage to a
proprietary interest.***

V.

Plaintiffs urge that the requirement of physical injury to a proprietary interest is
arbitrary, unfair, and illogical, as it denies recovery for foreseeable injury caused
by negligent acts. At its bottom the argument is that questions of remoteness ought
to be left to the trier of fact. Ultimately the question becomes who ought to decide-
-judge or jury--and whether there will be a rule beyond the jacket of a given case.
The plaintiffs contend that the “problem” need not be separately addressed, but
instead should be handled by “traditional” principles of tort law. Putting the
problem of which doctrine is the traditional one aside, their rhetorical questions
are flawed in several respects.

Those who would delete the requirement of physical damage have no rule or
principle to substitute. Their approach fails to recognize limits upon the
adjudicating ability of courts. We do not mean just the ability to supply ajudgment;
prerequisite to this adjudicatory function are preexisting rules, whether the
creature of courts or legislatures. Courts can decide cases without preexisting
normative guidance but the result becomes less judicial and more the product of a
managerial, legislative or negotiated function.

Review of the foreseeable consequences of the collision of the Sea Daniel and
Testbank demonstrates the wave upon wave of successive economic consequences
and the managerial role plaintiffs would have us assume. The vessel delayed in St.
Louis may be unable to fulfill its obligation to haul from Memphis, to the injury of
the shipper, to the injury of the buyers, to the injury of their customers. Plaintiffs
concede, as do all who attack the requirement of physical damage, that a line would
need to be drawn--somewhere on the other side, each plaintiff would say in turn,
of its recovery. Plaintiffs advocate not only that the lines be drawn elsewhere but
also that they be drawn on an ad hoc and discrete basis. The result would be that
no determinable measure of the limit of foreseeability would precede the decision
on liability. We are told that when the claim is too remote, or too tenuous, recovery
will be denied. Presumably then, as among all plaintiffs suffering foreseeable
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economic loss, recovery will turn on a judge or jury’s decision. There will be no
rationale for the differing results save the “judgment” of the trier of fact.
Concededly, it can “decide” all the claims presented, and with comparative if not
absolute ease. The point is not that such a process cannot be administered but
rather that its judgments would be much less the products of a determinable rule
of law. In this important sense, the resulting decisions would be judicial products
only in their draw upon judicial resources.

The bright line rule of damage to a proprietary interest, at most, has the virtue of
predictability with the vice of creating results in cases at its edge that are said to be
“unjust” or “unfair.” Plaintiffs point to seemingly perverse results, where claims
the rule allows and those it disallows are juxtaposed--such as vessels striking a
dock, causing minor but recoverable damage, then lurching athwart a channel
causing great but unrecoverable economic loss. The answer is that when lines are
drawn sufficiently sharp in their definitional edges to be reasonable and
predictable, such differing results are the inevitable result--indeed, decisions are
the desired product. But there is more. The line drawing sought by plaintiffs is no
less arbitrary because the line drawing appears only in the outcome--as one
claimant is found too remote and another is allowed to recover. The true difference
is that plaintiffs' approach would mask the results. The present rule would be more
candid, and in addition, by making results more predictable, serves a normative
function. It operates as a rule of law and allows a court to adjudicate rather than
manage.
V.

That the rule is identifiable and will predict outcomes in advance of the ultimate
decision about recovery enables it to play additional roles. Here we agree with
plaintiffs that economic analysis, even at the rudimentary level of jurists, is helpful
both in the identification of such roles and the essaying of how the roles play. Thus
itis suggested that placing all the consequence of its error on the maritime industry
will enhance its incentive for safety. While correct, as far as such analysis goes,
such in terrorem benefits have an optimal level. Presumably, when the cost of an
unsafe condition exceeds its utility there is an incentive to change. As the costs of
an accident become increasing multiples of its utility, however, there is a point at
which greater accident costs lose meaning, and the incentive curve flattens. When
the accident costs are added in large but unknowable amounts, the value of the
exercise is diminished.

With a disaster inflicting large and reverberating injuries through the economy, as
here, we believe the more important economic inquiry is that of relative cost of
administration, and in maritime matters administration quickly involves
insurance. Those economic losses not recoverable under the present rule for lack
of physical damage to a proprietary interest are the subject of first party or loss
insurance. The rule change would work a shift to the more costly liability system
of third party insurance. For the same reasons that courts have imposed limits on
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the concept of foreseeability, liability insurance might not be readily obtainable for
the types of losses asserted here. As Professor James has noted, “[s]erious practical
problems face insurers in handling insurance against potentially wide, open-ended
liability. From an insurer's point of view it is not practical to cover, without limit,
a liability that may reach catastrophic proportions, or to fix a reasonable premium
on a risk that does not lend itself to actuarial measurement.” James, supra, at 53.
By contrast, first party insurance is feasible for many of the economic losses
claimed here. Each businessman who might be affected by a disruption of river
traffic or by a halt in fishing activities can protect against that eventuality at a
relatively low cost since his own potential losses are finite and readily discernible.
Thus, to the extent that economic analysis informs our decision here, we think that
it favors retention of the present rule.

VL

Plaintiffs argue alternatively that their claims of economic losses are cognizable in
maritime tort because the pollution from the collision constituted a public
nuisance, and violated the Rivers and Harbors Appropriation Act of 1899 and
Louisiana law. We look to each in turn.

1.

Plaintiffs seek to avoid the Robins rule by characterizing their claims as damages
caused by a public nuisance. They suggest that when a defendant unreasonably
interferes with public rights by obstructing navigation or negligently polluting a
waterway he creates a public nuisance for which recovery is available to all who
have sustained “particular damages.” As defined at common law such damages are
those which are substantially greater than the presumed-at-law damages suffered
by the general public as a result of the nuisance. See generally Restatement
(Second) of Torts secs. 821B, 821C (1977); Prosser, Private Action For Public
Nuisance, 52 Va. L.Rev. 997 (1966).Characterizing the problem as one of public
nuisance, however, does not immediately solve the problems with plaintiffs’
damage claims for pure economic losses. As Dean Prosser has explained, “courts
have not always found it at all easy to determine what is sufficient ‘particular
damage’ to support [a] private action [for a public nuisance], and some rather fine
lines have been drawn in the decisions.” W. Prosser, Law of Torts sec. 88 (4th ed.
1971). In drawing such lines today we are unconvinced that we should abandon the
physical damage limitation as a prerequisite to recovery for economic loss.

The problem in public nuisance theory of determining when private damages are
sufficiently distinct from those suffered by the general public so as to justify
recovery is as difficult, if not more so, as determining which foreseeable damages
are too remote to justify recovery in negligence. In each case it is a matter of degree,
and in each case lines must be drawn. With economic losses such as the ones
claimed here the problem is to determine who among an entire community that
has been commercially affected by an accident has sustained a pecuniary loss so
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great as to justify distinguishing his losses from similar losses suffered by others.
Given the difficulty of this task, we see no jurisprudential advantage in permitting
the use of nuisance theory to skirt the Robins rule.

Were we to allow plaintiffs recovery for their losses under a public nuisance theory
we would permit recovery for injury to the type of interest that, as we have already
explained, we have consistently declined to protect. Nuisance, as Dean Prosser has
explained, is not a separate tort subject to rules of its own but, instead is a type of
damage. W. Prosser, Law of Torts sec. 87 (4th ed. 1971). Our decisions under
Robins have emphasized the nature of the interest harmed rather than the theory
of recovery. As we noted in Dick Meyers Towing, “[r]ephrasing the claim as a
public nuisance claim does not change its essential character.” Dick Meyers, 1978
AMC at 2292, 577 F.2d at 1025, n.4. Thus we conclude that plaintiffs may not
recover for pure economic losses under a public nuisance theory in maritime tort.

2.

Plaintiffs’ arguments that the Rivers and Harbors Appropriation Act affords them
an avenue of relief are foreclosed by Supreme Court decision. Plaintiffs suggest
that both Section 10 of the Act, which prohibits the obstruction of navigable waters,
and Section 13 of the Act, which prohibits the deposit of refuse into navigable
waters, have been violated, and that such violations provide a basis for civil
liability. In California v. Sierra Club, 451 U.S. 287 (1981), the Court held that the
Rivers and Harbors Appropriation Act did not authorize private actions to be
brought for violation of its provisions. Accordingly, plaintiffs’ claims under the
Rivers and Harbors Act may not be maintained.

3.

Plaintiffs also urge that their economic losses are recoverable as state law claims
in negligence, nuisance or under the Louisiana Environmental Affairs Act of 1980.
Because established principles of general maritime law govern the issue of recovery
in this case, we reject these state law theories.

The claims all involve a collision on a navigable waterway of the United States and
the resulting damages, and hence are within the admiralty and maritime
jurisdiction of the federal courts. See, e.g., Foremost Insurance Co. v. Richardson,
457 U.S. 668, 1982 AMC 2253 (1982). Under the Admiralty Extension Act our
jurisdiction extends to the claims for shoreside damages as well as to those directly
involving the waterway.

It is well-settled that the invocation of federal admiralty jurisdiction results in the
application of federal admiralty law rather than state law. See, e.g., Kossick v.
United Fruit Co., 365 U.S. 731, 1961 AMC 833 (1961); Freeport Sulphur Co. v. S/S
Hermosa, 1977 AMC 508, 509, 526 F.2d 300, 302 n.2 (5 Cir. 1976). While our
maritime decisions are informed by common law developments in the state courts,
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there is no requirement, as in diversity cases, that state law be adopted. Indeed the
federal interest in protecting maritime commerce is often best served by the
establishment of uniform rules of conduct. We believe that such is the case here.
The Robins rule has proved to be a workable and useful tool in our maritime
jurisprudence. To permit recovery here on state law grounds would undermine the
principles we seek to preserve today. Accordingly, we decline to adopt plaintiffs’
state law claims as theories of recovery.

VII.

In conclusion, having reexamined the history and central purpose of the doctrine
of Robins Dry Dock as developed in this circuit, we remain committed to its
teaching. Denying recovery for pure economic losses is a pragmatic limitation on
the doctrine of foreseeability, a limitation we find to be both workable and useful.
Nor do we find persuasive plaintiffs’ arguments that their economic losses are
recoverable under a public nuisance theory, as damages for violation of federal
statutes, or under state law. ***

Further reading:

In re: Deepwater Horizon, No. 17-30233, 741 F. App’x 185 (5th Cir.
2018) (holding that claims of two service stations (operating under the BP name
and logo) for economic losses from injury to the BP name and logo arising out of
the Deepwater Horizon incident fell within the admiralty jurisdiction and were
barred by the economic loss rule)
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Chapter 4: Federal Environmental Legislation: Clean Water Act
Rivers and Harbors Act of 1899 (Refuse Act), 33 U.S.C. § 407

It shall not be lawful to throw, discharge, or deposit, or cause, suffer, or procure to
be thrown, discharged, or deposited either from or out of any ship, barge, or other
floating craft of any kind, or from the shore, wharf, manufacturing establishment,
or mill of any kind, any refuse matter of any kind or description whatever other
than that flowing from streets and sewers and passing therefrom in a liquid state,
into any navigable water of the United States, or into any tributary of any navigable
water from which the same shall float or be washed into such navigable water; and
it shall not be lawful to deposit, or cause, suffer, or procure to be deposited material
of any kind in any place on the bank of any navigable water, or on the bank of any
tributary of any navigable water, where the same shall be liable to be washed into
such navigable water, either by ordinary or high tides, or by storms or floods, or
otherwise, whereby navigation shall or may be impeded or obstructed: Provided,
That nothing herein contained shall extend to, apply to, or prohibit the operations
in connection with the improvement of navigable waters or construction of public
works, considered necessary and proper by the United States officers supervising
such improvement or public work: And provided further, That the Secretary of War
[Secretary of the Army], whenever in the judgment of the Chief of Engineers
anchorage and navigation will not be injured thereby, may permit the deposit of
any material above mentioned in navigable waters, within limits to be defined and
under conditions to be prescribed by him, provided application is made to him
prior to depositing such material; and whenever any permit is so granted the
conditions thereof shall be strictly complied with, and any violation thereof shall
be unlawful.

Clean Water Act (Federal Water Pollution Control Act Amendments of
1972)

33 U.S.C. § 1319

(c¢) Criminal penalties.

(1) Negligent violations. Any person who--
(A) negligently violates . . . [33 U.S.C. § 1321(b)(3)] ...
shall be punished by a fine of not less than $ 2,500 nor more than
$25,000 per day of violation, or by imprisonment for not more
than 1 year, or by both. If a conviction of a person is for a violation
committed after a first conviction of such person under this
paragraph, punishment shall be by a fine of not more than $
50,000 per day of violation, or by imprisonment of not more than
2 years, or by both.

(2) Knowing violations. Any person who--
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(A) knowingly violates violates . . . [33 U.S.C. § 1321(b)(3)] . .
.shall be punished by a fine of not less than $ 5,000 nor more than
$50,000 per day of violation, or by imprisonment for not more
than 3 years, or by both. If a conviction of a person is for a
violation committed after a first conviction of such person under
this paragraph, punishment shall be by a fine of not more than $
100,000 per day of violation, or by imprisonment of not more
than 6 years, or by both.
(3) Knowing endangerment.

(A) General rule. Any person who knowingly violates violates . . .
[33 U.S.C. § 1321(b)(3)] . . . and who knows at that time that he
thereby places another person in imminent danger of death or
serious bodily injury, shall, upon conviction, be subject to a fine of
not more than $ 250,000 or imprisonment of not more than 15
years, or both. A person which is an organization shall, upon
conviction of violating this subparagraph, be subject to a fine of
not more than $ 1,000,000. If a conviction of a person is for a
violation committed after a first conviction of such person under
this paragraph, the maximum punishment shall be doubled with
respect to both fine and imprisonment.

33 U.S.C. § 1321

(a) Definitions. For the purpose of this section, the term--
(1) "oil" means oil of any kind or in any form, including, but not limited
to, petroleum, fuel oil, sludge, oil refuse, and oil mixed with wastes
other than dredged spoil;
(2) "discharge" includes, but is not limited to, any spilling, leaking,
pumping, pouring, emitting, emptying or dumping, but excludes (A)
discharges in compliance with a permit under section 402 of this Act
[42 U.S.C. § 1342], (B) discharges resulting from circumstances
identified and reviewed and made a part of the public record with
respect to a permit issued or modified under section 402 of this Act, and
subject to a condition in such permit, (C) continuous or anticipated
intermittent discharges from a point source, identified in a permit or
permit application under section 402 of this Act [42 U.S.C. § 1342],
which are caused by events occurring within the scope of relevant
operating or treatment systems, and (D) discharges incidental to
mechanical removal authorized by the President under subsection (c)
of this section;
(3) "vessel" means every description of watercraft or other artificial
contrivance used, or capable of being used, as a means of transportation
on water other than a public vessel; ***
(6) "owner or operator" means (A) in the case of a vessel, any person
owning, operating, or chartering by demise, such vessel, and (B) in the
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case of an onshore facility, and an offshore facility, any person owning
or operating such onshore facility or offshore facility, and (C) in the case
of any abandoned offshore facility, the person who owned or operated
such facility immediately prior to such abandonment; ***
(9) "contiguous zone" means the entire zone established or to be
established by the United States under article 24 of the Convention on
the Territorial Sea and the Contiguous Zone [15 U.S.T. 1606];
(10) "onshore facility" means any facility (including, but not limited to,
motor vehicles and rolling stock) of any kind located in, on, or under,
any land within the United States other than submerged land;
(11) "offshore facility" means any facility of any kind located in, on, or
under, any of the navigable waters of the United States, any facility of
any kind which is subject to the jurisdiction of the United States and is
located in, on, or under any other waters, other than a vessel or a public
vessel, and, for the purposes of applying subsections (b), (c), (e), and
(0), any foreign offshore unit (as defined in section 1001 of the Oil
Pollution Act [33 U.S.C. § 2701]) or any other facility located seaward
of the exclusive economic zone;
(12) "act of God" means an act occasioned by an unanticipated grave
natural disaster;
(13) "barrel" means 42 United States gallons at 60 degrees Fahrenheit;
(14) "hazardous substance" means any substance designated pursuant
to subsection (b)(2) of this section;
(15) "inland oil barge" means a non-self-propelled vessel carrying oil in
bulk as cargo and certificated to operate only in the inland waters of the
United States, while operating in such waters;
(16) "inland waters of the United States" means those waters of the
United States lying inside the baseline from which the territorial sea is
measured and those waters outside such baseline which are a part of
the Gulf Intracoastal Waterway;
(17) "otherwise subject to the jurisdiction of the United States" means
subject to the jurisdiction of the United States by virtue of United States
citizenship, United States vessel documentation or numbering, or as
provided for by international agreement to which the United States is a
party; * %%
(25) "removal costs" means--
(A) the costs of removal of oil or a hazardous substance that are
incurred after it is discharged; and
(B) in any case in which there is a substantial threat of a discharge
of oil or a hazardous substance, the costs to prevent, minimize, or
mitigate that threat;
(26) "nontank vessel" means a self-propelled vessel that--
(A) is at least 400 gross tons as measured under section 14302 of
title 46, United States Code [46 U.S.C. § 14302], or, for vessels not
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(b)

measured under that section, as measured under section 14502 of

that title [46 U.S.C. § 14502];

(B) is not a tank vessel;

(C) carries oil of any kind as fuel for main propulsion; and

(D) operates on the navigable waters of the United States, as

defined in section 2101(17a) of that title [46 U.S.C. § 2101(17a)];***
(33) the term "Gulf Coast region" means--

(A) in the Gulf Coast States, the coastal zones (as that term is

defined in section 304 of the Coastal Zone Management Act of 1972

(16 U.S.C. 1453)), except that, in this section, the term "coastal

zones" includes land within the coastal zones that is held in trust

by, or the use of which is by law subject solely to the discretion of,

the Federal Government or officers or agents of the Federal

Government)) that border the Gulf of Mexico;

(B) any adjacent land, water, and watersheds, that are within 25

miles of the coastal zones described in subparagraph (A) of the

Gulf Coast States; and

(C) all Federal waters in the Gulf of Mexico; ***

(1) The Congress hereby declares that it is the policy of the United States
that there should be no discharges of oil or hazardous substances into or
upon the navigable waters of the United States, adjoining shorelines, or into
or upon the waters of the contiguous zone, or in connection with activities
under the Outer Continental Shelf Lands Act or the Deepwater Port Act of
1974, or which may affect natural resources belonging to, appertaining to, or
under the exclusive management authority of the United States (including
resources under the Magnuson-Stevens Fishery Conservation and
Management Act of 1976).

(2) (A) The Administrator shall develop, promulgate, and revise as may be
appropriate, regulations designating as hazardous substances, other than oil
as defined in this section, such elements and compounds which, when
discharged in any quantity into or upon the navigable waters of the United
States . . . or which may affect natural resources belonging to, appertaining
to, or under the exclusive management authority of the United States . . .
present an imminent and substantial danger to the public health or welfare,
including, but not limited to, fish, shellfish, wildlife, shorelines, and beaches.
KK *

(3) The discharge of oil or hazardous substances (i) into or upon the
navigable waters of the United States, adjoining shorelines, or into or upon
the waters of the contiguous zone, or (ii) in connection with activities under
the Outer Continental Shelf Lands Act or the Deepwater Port Act of 1974, or
which may affect natural resources belonging to, appertaining to, or under
the exclusive management authority of the United States (including
resources under the Magnuson-Stevens Fishery Conservation and
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Management Act of 1976), in such quantities as may be harmful as
determined by the President under paragraph (4) of this subsection, is
prohibited. . . . ***
(5) Any person in charge of a vessel or of an onshore facility or an offshore
facility shall, as soon as he has knowledge of any discharge of oil or a
hazardous substance from such vessel or facility in violation of paragraph
(3) of this subsection, immediately notify the appropriate agency of the
United States Government of such discharge. The Federal agency shall
immediately notify the appropriate State agency of any State which is, or
may reasonably be expected to be, affected by the discharge of oil or a
hazardous substance. Any such person (A) in charge of a vessel from which
oil or a hazardous substance is discharged in violation of paragraph (3)(i) of
this subsection, or (B) in charge of a vessel from which oil or a hazardous
substance is discharged in violation of paragraph (3)(ii) of this subsection
and who is otherwise subject to the jurisdiction of the United States at the
time of the discharge, or (C) in charge of an onshore facility or an offshore
facility, who fails to notify immediately such agency of such discharge shall,
upon conviction, be fined in accordance with title 18, United States Code, or
imprisoned for not more than 5 years, or both. Notification received
pursuant to this paragraph shall not be used against any such natural person
in any criminal case, except a prosecution for perjury or for giving a false
statement.
(6) Administrative penalties.
(A) Violations. Any owner, operator, or person in charge of any vessel,
onshore facility, or offshore facility--
(i) from which oil or a hazardous substance is discharged in
violation of paragraph (3), or
(ii) who fails or refuses to comply with any regulation issued under
subsection (j) to which that owner, operator, or person in charge is
subject,
may be assessed a class I or class II civil penalty by the Secretary of
the department in which the Coast Guard is operating, the Secretary
of Transportation, or the Administrator.
(B) Classes of penalties.
(i) Class I. The amount of a class I civil penalty under subparagraph
(A) may not exceed $10,000 per violation, except that the
maximum amount of any class I civil penalty under this
subparagraph shall not exceed $25,000. Before assessing a civil
penalty under this clause, the Administrator or Secretary, as the
case may be, shall give to the person to be assessed such penalty
written notice of the Administrator's or Secretary's proposal to
assess the penalty and the opportunity to request, within 30 days of
the date the notice is received by such person, a hearing on the
proposed penalty . . ..
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(ii) Class II. The amount of a class II civil penalty under
subparagraph (A) may not exceed $ 10,000 per day for each day
during which the violation continues; except that the maximum
amount of any class II civil penalty under this subparagraph shall
not exceed $ 125,000. Except as otherwise provided in this
subsection, a class II civil penalty shall be assessed and collected in
the same manner, and subject to the same provisions, as in the case
of civil penalties assessed and collected after notice and opportunity
for a hearing on the record in accordance with section 554 of title 5,
United States Code. ***
(E) Effect of order. Action taken by the Administrator or Secretary, as
the case may be, under this paragraph shall not affect or limit the
Administrator's or Secretary's authority to enforce any provision of this
Act [33 U.S.C. §§ 1251 et seq.]; except that any violation--
(i) with respect to which the Administrator or Secretary has
commenced and is diligently prosecut-ing an action to assess a class
II civil penalty under this paragraph, or
(ii) for which the Administrator or Secretary has issued a final order
assessing a class II civil penalty not subject to further judicial review
and the violator has paid a penalty assessed under this paragraph,
shall not be the subject of a civil penalty action under section 309(d),
309(g), or 505 of this Act [33 U.S.C. §§ 1319(d), (g), 1365] or under
paragraph (7). ***
(G) Judicial review. Any person against whom a civil penalty is
assessed under this paragraph or who commented on the proposed
assessment of such penalty in accordance with subparagraph (C) may
obtain review of such assessment--
(i) in the case of assessment of a class I civil penalty, in the United
States District Court for the District of Columbia or in the district in
which the violation is alleged to have occurred, or
(ii) in the case of assessment of a class II civil penalty, in United
States Court of Appeals for the District of Columbia Circuit or for
any other circuit in which such person resides or transacts business,
by filing a notice of appeal in such court within the 30-day period
beginning on the date the civil penalty order is issued and by
simultaneously sending a copy of such notice by certified mail to the
Administrator or Secretary, . . . and the Attorney General. ***
(77) Civil penalty action.
(A) Discharge, generally. Any person who is the owner, operator, or
person in charge of any vessel, onshore facility, or offshore facility from
which oil or a hazardous substance is discharged in violation of
paragraph (3), shall be subject to a civil penalty in an amount up to
$25,000 per day of violation or an amount up to $1,000 per barrel of
oil or unit of reportable quantity of hazardous substances discharged.
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(B) Failure to remove or comply. Any person described in
subparagraph (A) who, without sufficient cause--
(i) fails to properly carry out removal of the discharge under an
order of the President pursuant to subsection (c); or
(ii) fails to comply with an order pursuant to subsection (e)(1)(B);
shall be subject to a civil penalty in an amount up to $25,000 per
day of violation or an amount up to 3 times the costs incurred by the
Oil Spill Liability Trust Fund as a result of such failure.
(C) Failure to comply with regulation. Any person who fails or refuses
to comply with any regulation issued under subsection (j) shall be
subject to a civil penalty in an amount up to $ 25,000 per day of
violation.
(D) Gross negligence. In any case in which a violation of paragraph (3)
was the result of gross negligence or willful misconduct of a person
described in subparagraph (A), the person shall be subject to a civil
penalty of not less than $ 100,000, and not more than $ 3,000 per
barrel of oil or unit of reportable quantity of hazardous substance
discharged.
(E) Jurisdiction. An action to impose a civil penalty under this
paragraph may be brought in the district court of the United States for
the district in which the defendant is located, resides, or is doing
business, and such court shall have jurisdiction to assess such penalty.
(F) Limitation. A person is not liable for a civil penalty under this
paragraph for a discharge if the person has been assessed a civil penalty
under paragraph (6) for the discharge.
(8) Determination of amount. In determining the amount of a civil penalty
under paragraphs (6) and (7), the Administrator, Secretary, or the court, as
the case may be, shall consider the seriousness of the violation or violations,
the economic benefit to the violator, if any, resulting from the violation, the
degree of culpability involved, any other penalty for the same incident, any
history of prior violations, the nature, extent, and degree of success of any
efforts of the violator to minimize or mitigate the effects of the discharge, the
economic impact of the penalty on the violator, and any other matters as
justice may require.
(9) Mitigation of damage. In addition to establishing a penalty for the
discharge of oil or a hazardous substance, the Administrator or the Secretary
of the department in which the Coast Guard is operating may act to mitigate
the damage to the public health or welfare caused by such discharge. The
cost of such mitigation shall be deemed a cost incurred under subsection (c)
of this section for the removal of such substance by the United States
Government.
(10) Recovery of removal costs. Any costs of removal incurred in connection
with a discharge excluded by subsection (a)(2)(C) of this section shall be
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recoverable from the owner or operator of the source of the discharge in an
action brought under section 309(b) of this Act [33 U.S.C. § 1319(b)].
(11) Limitation. Civil penalties shall not be assessed under both this section
and section 309 [33 U.S.C. § 1319] for the same discharge. ***
(c) Federal removal authority.
(1) General removal requirement.
(A) The President shall, in accordance with the National Contingency
Plan and any appropriate Area Contingency Plan, ensure effective and
immediate removal of a discharge, and mitigation or prevention of a
substantial threat of a discharge, of oil or a hazardous substance--
(i) into or on the navigable waters;
(ii) on the adjoining shorelines to the navigable waters;
(iii) into or on the waters of the exclusive economic zone; or
(iv) that may affect natural resources belonging to, appertaining to,
or under the exclusive management authority of the United States.
KKKk
(4) Exemption from liability.
(A) A person is not liable for removal costs or damages which result
from actions taken or omitted to be taken in the course of rendering care,
assistance, or advice consistent with the National Contingency Plan or
as otherwise directed by the President relating to a discharge or a
substantial threat of a discharge of oil or a hazardous substance.
(B) Subparagraph (A) does not apply--
(i) to a responsible party;
(ii) to a response under the Comprehensive Environ-mental
Response, Compensation, and Liability Act of 1980 (42 U.S.C. 9601
et seq.);
(iii) with respect to personal injury or wrongful death; or
(iv) if the person is grossly negligent or engages in willful
misconduct.
(C) A responsible party is liable for any removal costs and damages that
another person is relieved of under subparagraph (A). ***
(6) Responsible party defined. For purposes of this subsection, the term
"responsible party" has the meaning given that term under section 1001 of
the Oil Pollution Act of 1990 [33 U.S.C. § 2701]. ***
(f) Liability for actual costs of removal.
(1) Except where an owner or operator can prove that a discharge was
caused solely by (A) an act of God, (B) an act of war, (C) negligence on the
part of the United States Government, or (D) an act or omission of a third
party without regard to whether any such act or omission was or was not
negligent, or any combination of the foregoing clauses, such owner or
operator of any vessel from which oil or a hazardous substance is discharged
in violation of subsection (b)(3) of this section shall, [notwithstanding] any
other provision of law, be liable to the United States Government for the
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actual costs incurred under subsection (c) for the removal of such oil or
substance by the United States Government in an amount not to exceed in
the case of an inland oil barge $125 per gross ton of such barge, or $125,000,
whichever is greater, and in the case of any other vessel, $150 per gross ton
of such vessel (or, for a vessel carrying oil or hazardous substances as cargo,
$250,000), whichever is greater, except that where the United States can
show that such discharge was the result of willful negligence or willful
misconduct within the privity and knowledge of the owner, such owner or
operator shall be liable to the United States Government for the full amount
of such costs. Such costs shall constitute a maritime lien on such vessel
which may be recovered in an action in rem in the district court of the United
States for any district within which any vessel may be found. The United
States may also bring an action against the owner or operator of such vessel
in any court of competent jurisdiction to recover such costs.

(2) Except where an owner or operator of an onshore facility can prove that
a discharge was caused solely by (A) an act of God, (B) an act of war, (C)
negligence on the part of the United States Government, or (D) an act or
omission of a third party without regard to whether any such act or omission
was or was not negligent, or any combination of the foregoing clauses, such
owner or operator of any such facility from which oil or a hazardous
substance is discharged in violation of subsection (b)(3) of this section shall
be liable to the United States Government for the actual costs incurred under
subsection (c) for the removal of such oil or substance by the United States
Government in an amount not to exceed $ 50,000,000, except that where
the United States can show that such discharge was the result of willful
negligence or willful misconduct within the privity and knowledge of the
owner, such owner or operator shall be liable to the United States
Government for the full amount of such costs. The United States may bring
an action against the owner or operator of such facility in any court of
competent jurisdiction to recover such costs. The Administrator is
authorized, by regulation, after consulta-tion with the Secretary of
Commerce and the Small Business Admini-stration, to establish reasonable
and equitable classifications of those onshore facilities having a total fixed
storage capacity of 1,000 barrels or less which he determines because of size,
type, and location do not present a substantial risk of the discharge of oil or
a hazardous substance in violation of subsection (b)(3) of this section, and
apply with respect to such classifications differing limits of liability which
may be less than the amount contained in this paragraph.

(3) Except where an owner or operator of an offshore facility can prove that
a discharge was caused solely by (A) an act of God, (B) an act of war, (C)
negligence on the part of the United States Government, or (D) an act or
omission of a third party without regard to whether any such act or omission
was or was not negligent, or any combination of the foregoing clauses, such
owner or operator of any such facility from which oil or a hazardous
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substance is discharged in violation of subsection (b)(3) of this section shall,
notwithstanding any other provision of law, be liable to the United States
Government for the actual costs incurred under subsection (c¢) for the
removal of such oil or substance by the United States Government in an
amount not to exceed $50,000,000 except that where the United States can
show that such discharge was the result of willful negligence or willful
misconduct within the privity and knowledge of the owner, such owner or
operator shall be liable to the United States Government for the full amount
of such costs. The United States may bring an action against the owner or
operator of such a facility in any court of competent jurisdiction to recover
such costs.
(4) The costs of removal of oil or a hazardous substance for which the owner
or operator of a vessel or onshore or offshore facility is liable under
subsection (f) of this section shall include any costs or expenses incurred by
the Federal Government or any State government in the restoration or
replacement of natural resources damaged or destroyed as a result of a
discharge of oil or a hazardous substance in violation of subsection (b) of
this section.
(5) The President, or the authorized representative of any State, shall act on
behalf of the public as trustee of the natural resources to recover for the costs
of replacing or restoring such resources. Sums recovered shall be used to
restore, rehabilitate, or acquire the equivalent of such natural resources by
the appropriate agencies of the Federal Government, or the State
government.
(g) Third party liability. Where the owner or operator of a vessel (other than an
inland oil barge) carrying oil or hazardous substances as cargo or an onshore or
offshore facility which handles or stores oil or hazardous substances in bulk, from
which oil or a hazardous substance is discharged in violation of subsection (b) of
this section, alleges that such discharge was caused solely by an act or omission of
a third party, such owner or operator shall pay to the United States Government
the actual costs incurred under subsection (c¢) for removal of such oil or substance
and shall be entitled by subrogation to all rights of the United States Government
to recover such costs from such third party under this subsection. In any case
where an owner or operator of a vessel, of an onshore facility, or of an offshore
facility, from which oil or a hazardous substance is discharged in violation of
subsection (b)(3) of this section, proves that such discharge of oil or hazardous
substance was caused solely by an act or omission of a third party, or was caused
solely by such an act or omission in combination with an act of God, an act of war,
or negligence on the part of the United States Government, such third party shall,
notwithstanding any other provision of law, be liable to the United States
Government for the actual costs incurred under subsection (c) for removal of such
oil or substance by the United States Government, except where such third party
can prove that such discharge was caused solely by (A) an act of God, (B) an act of
war, (C) negligence on the part of the United States Government, or (D) an act or
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omission of another party without regard to whether such act or omission was or
was not negligent, or any combination of the foregoing clauses. If such third party
was the owner or operator of a vessel which caused the discharge of oil or a
hazardous substance in violation of subsection (b)(3) of this section, the liability of
such third party under this subsection shall not exceed, in the case of an inland oil
barge $125 per gross ton of such barge, or $125,000, whichever is greater, and in
the case of any other vessel, $ 150 per gross ton of such vessel (or, for a vessel
carrying oil or hazardous substances as cargo, $250,000), whichever is greater. In
any other case the liability of such third party shall not exceed the limitation which
would have been applicable to the owner or operator of the vessel or the onshore
or offshore facility from which the discharge actually occurred if such owner or
operator were liable. If the United States can show that the discharge of oil or a
hazardous substance in violation of subsection (b)(3) of this section was the result
of willful negligence or willful misconduct within the privity and knowledge of such
third party, such third party shall be liable to the United States Government for the
full amount of such removal costs. The United States may bring an action against
the third party in any court of competent jurisdiction to recover such removal
costs.
(h) Rights against third parties who caused or contributed to discharge. The
liabilities established by this section shall in no way affect any rights which (1) the
owner or operator of a vessel or of an onshore facility or an offshore facility may
have against any third party whose acts may in any way have caused or contributed
to such discharge, or (2) The United States Government may have against any third
party whose actions may in any way have caused or contributed to the discharge of
oil or hazardous substance.
(i) Recovery of removal costs. In any case where an owner or operator of a vessel
or an onshore facility or an offshore facility from which oil or a hazardous
substance is discharged in violation of subsection (b)(3) of this section acts to
remove such oil or substance in accordance with regulations promulgated
pursuant to this section, such owner or operator shall be entitled to recover the
reasonable costs incurred in such removal upon establishing, in a suit which may
be brought against the United States Government in the United States Claims
Court [United States Court of Federal Claims], that such discharge was caused
solely by (A) an act of God, (B) an act of war, (C) negligence on the part of the
United States Government, or (D) an act or omission of a third party without
regard to whether such act or omission was or was not negligent, or of any
combination of the foregoing causes. ***
(o) Obligation for damages unaffected; local authority not preempted; existing
Federal authority not modified or affected.
(1) Nothing in this section shall affect or modify in any way the obligations
of any owner or operator of any vessel, or of any owner or operator of any
onshore facility or offshore facility to any person or agency under any
provision of law for damages to any publicly owned or privately owned
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property resulting from a discharge of any oil or hazardous substance or
from the removal of any such oil or hazardous substance.
(2) Nothing in this section shall be construed as preempting any State or
political subdivision thereof from imposing any require-ment or liability
with respect to the discharge of oil or hazardous substance into any waters
within such State, or with respect to any removal activities related to such
discharge.
(3) Nothing in this section shall be construed as affecting or modifying any
other existing authority of any Federal department, agency, or
instrumentality, relative to onshore or offshore facilities under this Act or
any other provision of law, or to affect any State or local law not in conflict
with this section. ***
(q) Establishment of maximum limit of liability with respect to onshore or offshore
facilities. The President is authorized to establish, with respect to any class or
category of onshore or offshore facilities, a maximum limit of liability under
subsections (f)(2) and (3) of this section of less than $50,000,000, but not less
than $8,000,000.
(r) Liability limitations not to limit liability under other legislation. Nothing in this
section shall be construed to impose, or authorize the imposition of, any limitation
on liability under the Outer Continental Shelf Lands Act or the Deepwater Port Act
of 1974. ***

28 U.S.C. § 1362

*¥%*

(6) The term "pollutant" means dredged spoil, solid waste, incinerator
residue, sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials, heat, wrecked or discarded
equipment, rock, sand, cellar dirt and industrial, municipal, and agricultural
waste discharged into water. This term does not mean (A) " sewage from
vessels or a discharge incidental to the normal operation of a vessel of the
Armed Forces" within the meaning of section 312 of this Act [33 U.S.C. §
1322]; or (B) water, gas, or other material which is injected into a well to
facilitate production of oil or gas, or water derived in association with oil or
gas production and disposed of in a well, if the well used either to facilitate
production or for disposal purposes is approved by authority of the State in
which the well is located, and if such State determines that such injection or
disposal will not result in the degradation of ground or surface water
resources.

(7) The term "navigable waters" means the waters of the United States,
including the territorial seas.

(8) The term "territorial seas" means the belt of the seas measured from the
line of ordinary low water along that portion of the coast which is in direct
contact with the open sea and the line marking the seaward limit of inland
waters, and extending seaward a distance of three miles.
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(9) The term "contiguous zone" means the entire zone established or to be
established by the United States under article 24 of the Convention of the
Territorial Sea and the Contiguous Zone [15 U.S.T. § 1606].

(10) The term "ocean" means any portion of the high seas beyond the
contiguous zone.

(11) The term "effluent limitation" means any restriction established by a
State or the Administrator on quantities, rates, and concentrations of
chemical, physical, biological, and other constituents which are discharged
from point sources into navigable waters, the waters of the contiguous zone,
or the ocean, including schedules of compliance.

(12) The term "discharge of a pollutant" and the term "discharge of
pollutants" each means (A) any addition of any pollutant to navigable waters
from any point source, (B) any addition of any pollutant to the waters of the
contiguous zone or the ocean from any point source other than a vessel or
other floating craft.

(13) The term "toxic pollutant" means those pollutants, or combinations of
pollutants, including disease-causing agents, which after discharge and
upon exposure, ingestion, inhalation or assimilation into any organism,
either directly from the environment or indirectly by ingestion through food
chains, will, on the basis of information available to the Administrator, cause
death, disease, behavioral abnormalities, cancer, genetic mutations,
physiological malfunctions (including malfunctions in reproduction) or
physical deformations, in such organisms or their offspring.

(14) The term "point source" means any discernible, confined and discrete
conveyance, including but not limited to any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure, container, rolling stock, concentrated animal
feeding operation, or vessel or other floating craft, from which pollutants are
or may be discharged. This term does not include agricultural stormwater
discharges and return flows from irrigated agriculture.

(15) The term "biological monitoring" shall mean the determination of the
effects on aquatic life, including accumulation of pollutants in tissue, in
receiving waters due to the discharge of pollutants (A) by techniques and
procedures, including sampling of organisms representative of appropriate
levels of the food chain appropriate to the volume and the physical,
chemical, and biological characteristics of the effluent, and (B) at
appropriate frequencies and locations.

(16) The term "discharge" when used without qualification includes a
discharge of a pollutant, and a discharge of pollutants. ***

(19) The term "pollution" means the man-made or man-induced alteration
of the chemical, physical, biological, and radiological integrity of water. ***

33 U.S.C. § 1370

Except as expressly provided in this Act, nothing in this Act shall (1) preclude
or deny the right of any State or political subdivision thereof or interstate
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agency to adopt or enforce (A) any standard or limitation respecting
discharges of pollutants, or (B) any requirement respecting control or
abatement of pollution; except that if an effluent limitation, or other
limitation, effluent standard, prohibition, pretreatment standard, or
standard of performance is in effect under this Act, such State or political
subdivision or interstate agency may not adopt or enforce any effluent
limitation, or other limitation, effluent standard, prohibition, pretreatment
standard, or standard of performance which is less stringent than the
effluent limitation, or other limitation, effluent standard, prohibition,
pretreatment standard, or standard of performance under this Act; or (2) be
construed as impairing or in any manner affecting any right or jurisdiction
of the States with respect to the waters (including boundary waters) of such
States.

Rapanos v. United States, 547 U.S. 715 (2006)

Justice Scalia announced the judgment of the Court and delivered an opinion, in
which The Chief Justice, Justice Thomas and Justice Alito join. ***

The Corps’ current regulations interpret “the waters of the United States” to
include, in addition to traditional interstate navigable waters, 33 CFR § 328.3(a)(1)
(2004), “[a]ll interstate waters including interstate wetlands,” § 328.3(a)(2); “[a]ll
other waters such as intrastate lakes, rivers, streams (including intermittent
streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows,
playa lakes, or natural ponds, the use, degradation or destruction of which could
affect interstate or foreign commerce,” § 328.3(a)(3); “[tlributaries of [such]
waters,” § 328.3(a)(5); and “[w]etlands adjacent to [such] waters [and tributaries]
(other than waters that are themselves wetlands),” § 328.3(a)(7). The regulation
defines “adjacent” wetlands as those “bordering, contiguous [to], or neighboring”
waters of the United States. § 328.3(c). It specifically provides that “[w]etlands
separated from other waters of the United States by man-made dikes or barriers,
natural river berms, beach dunes and the like are 'adjacent wetlands.’” Ibid. ***

The Corps’ expansive approach might be arguable if the CWA defined “navigable
waters” as “water of the United States.” But “the waters of the United States” is
something else. The use of the definite article (“the”) and the plural number
(“waters”) shows plainly that § 1362(7) does not refer to water in general. In this
form, “the waters” refers more narrowly to water “[a]s found in streams and bodies
forming geographical features such as oceans, rivers, [and] lakes,” or “the flowing
or moving masses, as of waves or floods, making up such streams or bodies.”
Webster’s New International Dictionary 2882 (2d ed. 1954 ) (hereinafter Webster’s
Second). On this definition, “the waters of the United States” include only relatively
permanent, standing or flowing bodies of water. The definition refers to water as
found in “streams,” “oceans,” “rivers,” “lakes,” and “bodies” of water “forming
geographical features.” Ibid. All of these terms connote continuously present, fixed
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bodies of water, as opposed to ordinarily dry channels through which water
occasionally or intermittently flows. Even the least substantial of the definition's
terms, namely, "streams," connotes a continuous flow of water in a permanent
channel--especially when used in company with other terms such as “rivers,”
“lakes,” and “oceans.” None of these terms encompasses transitory puddles or
ephemeral flows of water.

The restriction of “the waters of the United States” to exclude channels containing
merely intermittent or ephemeral flow also accords with the commonsense
understanding of the term. In applying the definition to “ephemeral streams,” “wet
meadows,” storm sewers and culverts, “directional sheet flow during storm
events,” drain tiles, man-made drainage ditches, and dry arroyos in the middle of
the desert, the Corps has stretched the term “waters of the United States” beyond
parody. The plain language of the statute simply does not authorize this “Land Is
Waters” approach to federal jurisdiction.

In addition, the Act’s use of the traditional phrase “navigable waters” (the defined
term) further confirms that it confers jurisdiction only over relatively permanent
bodies of water. The Act adopted that traditional term from its predecessor
statutes. See SWANCC, 531 U.S., at 180, 121 S. Ct. 675, 148 L. Ed. 2d 576 (Stevens,
J., dissenting). On the traditional understanding, “navigable waters” included only
discrete bodies of water. For example, in The Daniel Ball, we used the terms
“waters” and “rivers” interchangeably. 77 U.S., at 563, 10 Wall., at 563, 19 L. Ed.
999 . And in Appalachian Electric, we consistently referred to the "navigable
waters” as “waterways.” 311 U.S., at 407-409, 61 S. Ct. 291, 85 L. Ed. 243. Plainly,
because such “waters" had to be navigable in fact or susceptible of being rendered
so, the term did not include ephemeral flows. As we noted in SWANCC, the
traditional term “navigable waters”--even though defined as “the waters of the
United States”--carries some of its original substance: “[I]t is one thing to give a
word limited effect and quite another to give it no effect whatever.” 531 U.S., at 172,
121 S. Ct. 675, 148 L. Ed. 2d 576. That limited effect includes, at bare minimum,
the ordinary presence of water.

Our subsequent interpretation of the phrase “the waters of the United States” in
the CWA likewise confirms this limitation of its scope. In Riverside Bayview, we
stated that the phrase in the Act referred primarily to “rivers, streams, and other
hydrographic features more conventionally identifiable as ‘waters’” than the
wetlands adjacent to such features. 474 U.S., at 131, 106 S. Ct. 455, 88 L. Ed. 2d
419 (emphasis added). We thus echoed the dictionary definition of "waters" as
referring to "streams and bodies forming geographical features such as oceans,
rivers, [and] lakes." Webster's Second 2882 (emphasis added). Though we upheld
in that case the inclusion of wetlands abutting such a “hydrographic featur[e]”—
principally due to the difficulty of drawing any clear boundary between the two,
see 474 U.S., at 132, 106 S. Ct. 455, 88 L. Ed. 2d 419; Part IV, infra--nowhere did
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we suggest that “the waters of the United States” should be expanded to include,
in their own right, entities other than "hydrographic features more conventionally
identifiable as ‘waters,”” Id. at 131. Likewise, in both Riverside Bayview and
SWANCC, we repeatedly described the "navigable waters" covered by the Act as
“open water” and “open waters.” See Riverside Bayview, supra, at 132, and n. 8,
134, 106 S. Ct. 455, 88 L. Ed. 2d 419; SWANCC, supra, at 167, 172, 121 S. Ct. 675,
148 L. Ed. 2d 576. Under no rational interpretation are typically dry channels
described as “open waters.”

Most significant of all, the CWA itself categorizes the channels and conduits that
typically carry intermittent flows of water separately from “navigable waters,” by
including them in the definition of “‘point source.”” The Act defines “‘point
source’” as “any discernible, confined and discrete conveyance, including but not
limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure,
container, rolling stock, concentrated animal feeding operation, or vessel or other
floating craft, from which pollutants are or may be discharged.” 33 U.S.C. §
1362(14). It also defines “‘discharge of a pollutant’” as "any addition of any
pollutant to navigable waters from any point source.” § 1362(12)(A) (emphasis
added). The definitions thus conceive of “point sources” and “navigable waters” as
separate and distinct categories. The definition of “discharge” would make little
sense if the two categories were significantly overlapping. The separate
classification of “ditch[es], channel[s], and conduit[s]”—which are terms
ordinarily used to describe the watercourses through which intermittent waters
typically flow—shows that these are, by and large, not “waters of the United States.”

Moreover, only the foregoing definition of “waters” is consistent with the CWA’s
stated “policy of Congress to recognize, preserve, and protect the primary
responsibilities and rights of the States to prevent, reduce, and eliminate pollution,
[and] to plan the development and use (including restoration, preservation, and
enhancement) of land and water resources . . ..” § 1251(b). This statement of policy
was included in the Act as enacted in 1972, see 86 Stat. 816, prior to the addition
of the optional state administration program in the 1977 amendments, see 91 Stat.
1601. Thus the policy plainly referred to something beyond the subsequently added
state administration program of 33 U.S.C. § 1344(g)-(]). But the expansive theory
advanced by the Corps, rather than “preserv[ing] the primary rights and
responsibilities of the States,” would have brought virtually all “plan[ning of] the
development and use . . . of land and water resources” by the States under federal
control. It is therefore an unlikely reading of the phrase “the waters of the United
States.”

Even if the phrase “the waters of the United States” were ambiguous as applied to
intermittent flows, our own canons of construction would establish that the Corps’
interpretation of the statute is impermissible. As we noted in SWANCC, the
Government's expansive interpretation would “result in a significant impingement
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of the States’ traditional and primary power over land and water use.” 531 U.S., at
174, 121 S. Ct. 675, 148 L. Ed. 2d 576. Regulation of land use, as through the
issuance of the development permits sought by petitioners in both of these cases,
is a quintessential state and local power. See FERC v. Mississippi, 456 U.S. 742,
767-768, n. 30, 102 S. Ct. 2126, 72 L. Ed. 2d 532 (1982); Hess v. Port Authority
Trans-Hudson Corporation, 513 U.S. 30, 44, 115 S. Ct. 394, 130 L. Ed. 2d 245
(1994). The extensive federal jurisdiction urged by the Government would
authorize the Corps to function as a de facto regulator of immense stretches of
intrastate land--an authority the agency has shown its willingness to exercise with
the scope of discretion that would befit a local zoning board. See 33 CFR §
320.4(a)(1) (2004). We ordinarily expect a “clear and manifest” statement from
Congress to authorize an unprecedented intrusion into traditional state authority.
See BFP v. Resolution Trust Corporation, 511 U.S. 531, 544, 114 S. Ct. 1757, 128 L.
Ed. 2d 556 (1994). The phrase “the waters of the United States” hardly qualifies.

Likewise, just as we noted in SWANCC, the Corps’ interpretation stretches the
outer limits of Congress’s commerce power and raises difficult questions about the
ultimate scope of that power. See 531 U.S., at 173, 121 S. Ct. 675, 148 L. Ed. 2d 576.
(In developing the current regulations, the Corps consciously sought to extend its
authority to the farthest reaches of the commerce power. See 42 Fed. Reg. 37127
(1977).) Even if the term “the waters of the United States” were ambiguous as
applied to channels that sometimes host ephemeral flows of water (which it is not),
we would expect a clearer statement from Congress to authorize an agency theory
of jurisdiction that presses the envelope of constitutional validity. See Edward J.
DeBartolo Corp. v. Florida Gulf Coast Building & Constr. Trades Council, 485 U.S.
568, 575,108 S. Ct. 1392, 99 L. Ed. 2d 645 (1988).

In sum, on its only plausible interpretation, the phrase “the waters of the United
States” includes only those relatively permanent, standing or continuously flowing
bodies of water “forming geographic features” that are described in ordinary
parlance as “streams|,] . . . oceans, rivers, [and] lakes.” See Webster's Second 2882.
The phrase does not include channels through which water flows intermittently or
ephemerally, or channels that periodically provide drainage for rainfall. The Corps’
expansive interpretation of the “the waters of the United States” is thus not “based
on a permissible construction of the statute.” Chevron U.S.A. Inc. v. NRDC, 467
U.S. 837, 843,104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984). ***

Justice Kennedy, concurring in the judgment. ***

Consistent with SWANCC and Riverside Bayview and with the need to give the
term “navigable” some meaning, the Corps' jurisdiction over wetlands depends
upon the existence of a significant nexus between the wetlands in question and
navigable waters in the traditional sense. The required nexus must be assessed in
terms of the statute's goals and purposes. Congress enacted the law to “restore and
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maintain the chemical, physical, and biological integrity of the Nation’s waters,’
33 U.S.C. § 1251(a), and it pursued that objective by restricting dumping and filling
in “navigable waters,” §§ 1311(a), 1362(12). With respect to wetlands, the rationale
for Clean Water Act regulation is, as the Corps has recognized, that wetlands can
perform critical functions related to the integrity of other waters—functions such
as pollutant trapping, flood control, and runoff storage. 33 CFR § 320.4(b)(2).
Accordingly, wetlands possess the requisite nexus, and thus come within the
statutory phrase “navigable waters,” if the wetlands, either alone or in combination
with similarly situated lands in the region, significantly affect the chemical,
physical, and biological integrity of other covered waters more readily understood
as “navigable.” When, in contrast, wetlands’ effects on water quality are speculative
or insubstantial, they fall outside the zone fairly encompassed by the statutory term
“navigable waters.” ***

40 C.F.R § 120.2

For the purposes of this part, the following terms shall have the meanings
indicated:

Navigable waters means waters of the United States, including the territorial
seas.

Waters of the United States means: [Effective June 22, 2020]

@) Jurisdictional waters. For purposes of the Clean Water Act, 33 U.S.C. 1251 et
seq. and its implementing regulations, subject to the exclusions in paragraph (2)
of this section, the term "waters of the United States" means:

(i) The territorial seas, and waters which are currently used, or were used in the
past, or may be susceptible to use in interstate or foreign commerce, including
waters which are subject to the ebb and flow of the tide;

(ii) Tributaries;
(iii) Lakes and ponds, and impoundments of jurisdictional waters; and
(iv) Adjacent wetlands.

(2) Non-jurisdictional waters. The following are not "waters of the United
States":

(i) Waters or water features that are not identified in paragraph (1)(i), (ii), (iii),
or (iv) of this definition;

(ii) Groundwater, including groundwater drained through subsurface drainage
systems;
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(iii) Ephemeral features, including ephemeral streams, swales, gullies, rills, and
pools;

(iv) Diffuse stormwater run-off and directional sheet flow over upland;

(v) Ditches that are not waters identified in paragraph (1)(i) or (ii) of this
definition, and those portions of ditches constructed in waters identified in
paragraph (1)(iv) of this definition that do not satisfy the conditions of paragraph
(3)(1) of this definition;

(vi) Prior converted cropland;

(vii) Artificially irrigated areas, including fields flooded for agricultural
production, that would revert to upland should application of irrigation water to
that area cease;

(viii) Artificial lakes and ponds, including water storage reservoirs and farm,
irrigation, stock watering, and log cleaning ponds, constructed or excavated in
upland or in non-jurisdictional waters, so long as those artificial lakes and ponds
are not impoundments of jurisdictional waters that meet the conditions of
paragraph (3)(vi) of this definition;

(ix) Water-filled depressions constructed or excavated in upland or in non-
jurisdictional waters incidental to mining or construction activity, and pits
excavated in upland or in non-jurisdictional waters for the purpose of obtaining
fill, sand, or gravel;

(x) Stormwater control features constructed or excavated in upland or in non-
jurisdictional waters to convey, treat, infiltrate, or store stormwater run-off;

(xi) Groundwater recharge, water reuse, and wastewater recycling structures,
including detention, retention, and infiltration basins and ponds, constructed or
excavated in upland or in non-jurisdictional waters; and

(xii) Waste treatment systems.
(3) Definitions. In this section, the following definitions apply:
(i) Adjacent wetlands. The term adjacent wetlands means wetlands that:

(A) Abut, meaning to touch at least at one point or side of, a water identified in
paragraph (1)(i), (ii), or (iii) of this definition;

(B) Areinundated by flooding from a water identified in paragraph (1)(i), (ii), or
(iii) of this definition in a typical year;
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(C) Are physically separated from a water identified in paragraph (1)(i), (ii), or
(iii) of this definition only by a natural berm, bank, dune, or similar natural
feature; or

(D) Are physically separated from a water identified in paragraph (1)(i), (ii), or
(iii) of this definition only by an artificial dike, barrier, or similar artificial
structure so long as that structure allows for a direct hydrologic surface
connection between the wetlands and the water identified in paragraph (1)(i), (ii),
or (iii) of this definition in a typical year, such as through a culvert, flood or tide
gate, pump, or similar artificial feature. An adjacent wetland is jurisdictional in
its entirety when a road or similar artificial structure divides the wetland, as long
as the structure allows for a direct hydrologic surface connection through or over
that structure in a typical year.

(ii) Ditch. The term ditch means a constructed or excavated channel used to
convey water.

(iii) Ephemeral. The term ephemeral means surface water flowing or pooling
only in direct response to precipitation (e.g., rain or snow fall).

(iv) High tide line. The term high tide line means the line of intersection of the
land with the water's surface at the maximum height reached by a rising tide. The
high tide line may be determined, in the absence of actual data, by a line of oil or
scum along shore objects, a more or less continuous deposit of fine shell or debris
on the foreshore or berm, other physical markings or characteristics, vegetation
lines, tidal gages, or other suitable means that delineate the general height
reached by a rising tide. The line encompasses spring high tides and other high
tides that occur with periodic frequency but does not include storm surges in
which there is a departure from the normal or predicted reach of the tide due to
the piling up of water against a coast by strong winds, such as those
accompanying a hurricane or other intense storm.

(v) Intermittent. The term intermittent means surface water flowing
continuously during certain times of the year and more than in direct response to
precipitation (e.g., seasonally when the groundwater table is elevated or when
snowpack melts).

(vi) Lakes and ponds, and impoundments of jurisdictional waters. The term
lakes and ponds, and impoundments of jurisdictional waters means standing
bodies of open water that contribute surface water flow to a water identified in
paragraph (1)(i) of this definition in a typical year either directly or through one
or more waters identified in paragraph (1)(ii), (iii), or (iv) of this definition. A
lake, pond, or impoundment of a jurisdictional water does not lose its
jurisdictional status if it contributes surface water flow to a downstream
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jurisdictional water in a typical year through a channelized non-jurisdictional
surface water feature, through a culvert, dike, spillway, or similar artificial
feature, or through a debris pile, boulder field, or similar natural feature. A lake
or pond, or impoundment of a jurisdictional water is also jurisdictional if it is
inundated by flooding from a water identified in paragraph (1)(i), (ii), or (iii) of
this definition in a typical year.

(vii) Ordinary high water mark. The term ordinary high water mark means that
line on the shore established by the fluctuations of water and indicated by
physical characteristics such as a clear, natural line impressed on the bank,
shelving, changes in the character of soil, destruction of terrestrial vegetation, the
presence of litter and debris, or other appropriate means that consider the
characteristics of the surrounding areas.

(viii) Perennial. The term perennial means surface water flowing continuously
year-round.

(ix) Prior converted cropland. The term prior converted cropland means any
area that, prior to December 23, 1985, was drained or otherwise manipulated for
the purpose, or having the effect, of making production of an agricultural product
possible. EPA and the Corps will recognize designations of prior converted
cropland made by the Secretary of Agriculture. An area is no longer considered
prior converted cropland for purposes of the Clean Water Act when the area is
abandoned and has reverted to wetlands, as defined in paragraph (3)(xvi) of this
definition. Abandonment occurs when prior converted cropland is not used for,
or in support of, agricultural purposes at least once in the immediately preceding
five years. For the purposes of the Clean Water Act, the EPA Administrator shall
have the final authority to determine whether prior converted cropland has been
abandoned.

(x) Snowpack. The term snowpack means layers of snow that accumulate over
extended periods of time in certain geographic regions or at high elevation (e.g.,
in northern climes or mountainous regions).

(xi) Tidal waters and waters subject to the ebb and flow of the tide. The terms
tidal waters and waters subject to the ebb and flow of the tide mean those waters
that rise and fall in a predictable and measurable rhythm or cycle due to the
gravitational pulls of the moon and sun. Tidal waters and waters subject to the
ebb and flow of the tide end where the rise and fall of the water surface can no
longer be practically measured in a predictable rhythm due to masking by
hydrologic, wind, or other effects.

(xii) Tributary. The term tributary means a river, stream, or similar naturally
occurring surface water channel that contributes surface water flow to a water
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identified in paragraph (1)(i) of this definition in a typical year either directly or
through one or more waters identified in paragraph (1)(ii), (iii), or (iv) of this
definition. A tributary must be perennial or intermittent in a typical year. The
alteration or relocation of a tributary does not modify its jurisdictional status as
long as it continues to satisfy the flow conditions of this definition. A tributary
does not lose its jurisdictional status if it contributes surface water flow to a
downstream jurisdictional water in a typical year through a channelized non-
jurisdictional surface water feature, through a subterranean river, through a
culvert, dam, tunnel, or similar artificial feature, or through a debris pile, boulder
field, or similar natural feature. The term tributary includes a ditch that either
relocates a tributary, is constructed in a tributary, or is constructed in an adjacent
wetland as long as the ditch satisfies the flow conditions of this definition.

(xiii) Typical year. The term typical year means when precipitation and other
climatic variables are within the normal periodic range (e.g., seasonally,
annually) for the geographic area of the applicable aquatic resource based on a
rolling thirty-year period.

(xiv) Upland. The term upland means any land area that under normal
circumstances does not satisfy all three wetland factors (i.e., hydrology,
hydrophytic vegetation, hydric soils) identified in paragraph (3)(xvi) of this
definition, and does not lie below the ordinary high water mark or the high tide
line of a jurisdictional water.

(xv) Waste treatment system. The term waste treatment system includes all
components, including lagoons and treatment ponds (such as settling or cooling
ponds), designed to either convey or retain, concentrate, settle, reduce, or remove
pollutants, either actively or passively, from wastewater prior to discharge (or
eliminating any such discharge).

(xvi) Wetlands. The term wetlands means areas that are inundated or saturated
by surface or ground water at a frequency and duration sufficient to support, and
that under normal circumstances do support, a prevalence of vegetation typically
adapted for life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs, and similar areas.

Pepperell Assocs. v. United States EPA, 246 F.3d 15 (1st Cir. 2001)

Lynche, Circuit Judge.

This case illustrates the perils facing a small business that does not determine
whether it is subject to regulation under 33 U.S.C. § 1321, the oil spill provision of
the Clean Water Act. Pepperell Associates operates a business out of an old textile
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mill building in Lewiston, Maine. In October 1996, a rupture in a gasket on a boiler
caused an oil spill in the boiler room of the building. Some three- to four-hundred
gallons of the oil ultimately worked its way into Gully Brook and from there to the
Androscoggin River, both navigable waters of the United States. The spill was
largely contained with the help of cleanup experts sent in by the state of Maine.

The Environmental Protection Agency responded with a three count admini-
strative penalty action against Pepperell. That complaint was heard by an
administrative law judge and the results were appealed by both sides to the
Environmental Appeals Board (“EAB”). Pepperell ended up with an order that it
had violated its obligation to have a spill control plan, that it was not excused from
having such a plan during a limited period by the installation of a new oil storage
tank, and that it must pay a total penalty of $43,643 for the three counts of the
complaint. Pepperell has sought judicial review of that order in this court. See 33
U.S.C. § 1321(b)(6)(G)(ii). We deny the petition for review.

L.

The facts are undisputed. The case instead concerns what conclusions may
rationally be drawn from those facts. Pepperell Associates is the owner and
operator of the historic Pepperell textile mill, located in an industrialized section
of downtown Lewiston. In June 1985, after its use as a mill had been discontinued,
Pepperell purchased the facility and used the building as light industrial and
warehouse rental space. At the time of the spill, the mill complex had three
underground heating oil storage tanks, each with a capacity of 30,000 gallons. The
tanks were located next to the facility's boiler room, and only two were still
connected to the boiler. About 500 feet from the facility is Gully Brook, a tributary
of the Androscoggin River. Both are navigable waters of the United States.

A spill occurred early in the morning on October 17, 1996, when a gasket ruptured
on the facility's boiler, spilling oil onto the boiler room floor. That oil then flowed
down a stairwell, through a condensate pipe tunnel, and into the city sewer conduit
and box culvert. Ordinarily the city sewer conduit and box culvert discharge
municipal solid waste and storm water from Lewiston to the Lewiston-Auburn
Treatment Plant. However, during times of high water, the box culvert also
operates as a combined sewage and storm water overflow (“CSO”), which
periodically discharges into Gully Brook. In this case, the oil not only spilled into
the sewer line but also discharged through the culvert into Gully Brook.

As a result of the spill, some of the oil entered the Androscoggin River from its
tributary. The spill caused a noticeable sheen on the surface of both Gully Brook
and the Androscoggin River, with the sheen on the Androscoggin extending for
approximately one mile from their confluence. The remainder of the oil entered
the city treatment facility, which lacks the capacity to treat such industrial wastes.
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On the morning of the spill, one of the owners of Pepperell contacted the Maine
Department of Environmental Protection (“MDEP”). The MDEP and the EPA,
along with the Coast Guard and the fire department, assisted Pepperell in
responding to the spill. The MDEP arranged for cleanup of the spill, spending a
total of $23,643.82 for cleanup of the boiler room, Gully Brook, the Androscoggin
River, and the treatment plant. In all, between 350 and 400 gallons of oil reached
Gully Brook and the Androscoggin River, of which 300 gallons were recovered. As
provided by Maine law, Pepperell partially reimbursed the state for the costs of
cleanup. ***

I1.

Following the oil spill, the EPA filed an administrative complaint against Pepperell
alleging that it had failed to prepare and implement a Spill Prevention Control and
Countermeasures Plan as required by the Clean Water Act, see 33 U.S.C. §
1321(j)(1); 40 C.F.R. Part 112, and that it had discharged oil into a navigable
waterway in violation of that Act, see 33 U.S.C. § 1321 (b)(3).

On September 29, 1998, the complaint was amended to include three counts. The
EPA charged in Count One of the complaint that Pepperell had operated a facility
regulated under the Oil Pollution Prevention regulations throughout the period
when the three tanks had been in the ground—from December 1985 to July 14,
1997—and had failed to prepare and implement an SPCC plan. Count Two charged
that from the completion of the above-ground tank in October 16, 1997, until the
submission of an SPCC plan on April 14, 1998, Pepperell had operated a facility
regulated under the Act, and had both failed to prepare an amended SPCC plan as
required and failed to implement such a plan within six months of the completion
of the modification. Count Three alleged that on October 17, 1996, Pepperell
discharged oil in harmful quantities into a navigable water of the United States in
violation of 33 U.S.C. § 1321(b)(3). For these three violations, the EPA sought a
total penalty of $47,930. ***

The Clean Water Act provides that it is the policy of this country “that there should
be no discharges of oil or hazardous substances into or upon the navigable waters
of the United States [or their] adjoining shorelines . ..” 33 U.S.C. § 1321(b)(1). The
Act authorizes the promulgation of regulations to define which discharges are
harmful and are therefore regulated. 33 U.S.C. § 1321(b)(4). Those EPA regulations
provide that discharges of oil are harmful if, inter alia, the discharge causes “a film
or sheen upon or discoloration of the surface of the water or adjoining shorelines.”
40 C.F.R. § 110.3. Because the oil spill here caused a sheen, the EAB determined
that that criterion was met.

Pepperell does not challenge the EAB’s finding that it discharged a harmful
quantity of oil into navigable waters (Count Three of the Complaint), but raises
four other issues regarding the EAB's conclusions. First, Pepperell challenges the
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EAB’s determination that it was subject to SPCC regulation, arguing that because
of the location of the facility, it could not be reasonably expected to discharge oil
into or upon navigable waters. In any case, Pepperell says, the EAB erred in finding
it subject to SPCC regulation between November 1, 1996, and July 14, 1997, as its
underground oil storage capacity was less than the jurisdictional threshold for
SPCC regulation. Pepperell also argues that the EAB erred in finding the
construction of the new 20,000-gallon above-ground storage tank was a
modification of an existing facility rather than a new facility, and therefore holding
it liable for not properly preparing and implementing an amended SPCC plan.
Finally, Pepperell challenges the EAB’s calculation of the penalty. We take these
arguments in turn, and affirm the EAB’s conclusion on each.

A. The Failure to Have an SPCC Plan

Pepperell contests the initial finding that it was subject to the Spill Prevention
Control and Countermeasure regulations for the original three underground
storage tanks. At issue here is the scope of coverage of the SPCC regulations. Those
regulations apply to:

Owners or operators of non-transportation-related onshore and offshore facilities
engaged in . . . storing . . . oil and oil products, and which, due to their location,
could reasonably be expected to discharge oil in harmful quantities . . . into or upon
the navigable waters of the United States or adjoining shorelines.

40 C.F.R. § 112.1(b). In turn, the regulations exclude:

Onshore and offshore facilities which, due to their location, could not reasonably
be expected to discharge oil into or upon the navigable waters . . . This
determination shall be based solely upon a consideration of the geographical,
locational aspects of the facility (such as proximity to navigable waters or adjoining
shorelines, land contour, draining, etc.) . . .

40 C.F.R. § 112.1(d)(1)(i). An owner or operator subject to the regulations must
prepare an SPCC plan in accord with certain requirements.

The dispute is over whether Pepperell is an included or excluded facility; that is,
applying the test under the regulations, whether “due to [its] location,” the
discharge of a harmful quantity of oil into navigable waters from the facility was
“reasonably foreseeable.” Pepperell advances three lines of argument that such a
discharge of oil was not reasonably foreseeable: (1) that considering the location of
the facility in relation to Gully Brook alone, the discharge of oil into a navigable
water could not be reasonably expected; (2) that the actual path taken by the oil
could not be reasonably foreseen; and (3) that the unfortunate coincidence of the
spill with high waters—a necessary condition for the oil reaching Gully Brook
through the overflow—also could not have been reasonably foreseen.
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As to the locational test, Pepperell says that, under the regulations, one considers
only the “geographical” and “locational” aspects of the facility in assessing whether
such a discharge is foreseeable. Pepperell claims that based on its location alone,
there was no reason to expect a discharge from the facility into navigable waters.
The mill facility is located in a dense industrial and urban area of downtown
Lewiston, it says, out of sight of any navigable waters. Moreover, Pepperell points
out, the building is more than a hundred yards from the Gully Brook, the nearest
navigable waters, and there is no downward slope from the facility to the waters.
Indeed, it says, a major road separates the mill facility from Gully Brook.

However, these facts, taken alone, do not compel the EAB to agree with Pepperell
that, under the regulations, the discharge into navigable waters was not reasonably
foreseeable upon consideration of the “locational aspects” of the site. Pepperell
oversimplifies the “locational” test; the inquiry is not limited to stark description
of surrounding terrain. The test’s requirements are met so long as the EAB
concludes that in light of the particular features of the site, a discharge into
navigable waters was reasonably foreseeable. As the EAB notes, man-made
features of a location that influence drainage patterns are highly relevant to any
inquiry into the foreseeability of a harmful discharge. Upon consideration of the
evidence about the site here, the EAB concluded that such a discharge was
foreseeable. Of more concern are Pepperell's next two arguments, which challenge
the support for this conclusion by the EAB.

Pepperell’s next argument challenges the application of the SPCC regulations
because the path actually taken by the oil to navigable waters was not, it says,
foreseeable. Pepperell correctly argues that the EAB had doubts that one could
reasonably predict the actual path taken by the oil spilled in October 1996 as it
worked its way to Gully Brook. The actual path taken by the oil is unclear, but it
appears that the oil reached a condensate pipe tunnel at the mill, and from there
somehow made its way into a sewer pipe, from which it overflowed into the Gully
Brook. Because the path the oil took was not foreseeable, Pepperell says, it should
not face liability under the SPCC regulations; the EAB, it says, was wrong to rely
on a different theory involving an alternate pathway that oil might take, but which
this oil spill apparently did not take.

The EAB agreed with Pepperell that a discharge into Gully Brook by the particular
route taken in this case might not have been within Pepperell’s reasonable
anticipation. Nevertheless, the EAB determined that a discharge from the facility
in general to navigable waters was reasonably foreseeable, and therefore Pepperell
was liable for its failure to prepare and implement an SPCC plan. The EAB found
that there was a floor drain in the boiler room, and that the drain directly
connected with the sewer conduit, as is common. Thus, the EAB concluded, since
it was reasonably predictable that oil which found its way into the floor drain would
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work its way to navigable waters, it was reasonably foreseeable that an oil spill in
the boiler room of the facility might lead to such a discharge.

We cannot say that the EAB addressed itself to the wrong question or that its
conclusion is not supported by substantial evidence. The regulations impose a duty
to have an SPCC plan whether there is an oil spill or not. The point of the SPCC is
to be prophylactic—to prevent oil discharges to navigable waters. The fortuity that
the oil spill here did not follow the predicted route does not mean there was no
obligation to have a plan. Rather, the EAB's conclusion that the facility in general
exhibited locational and geographical characteristics that made a discharge to a
navigable water foreseeable brings the facility within the jurisdiction of the SPCC
regulations, and therefore the EAB was correct to impose liability on Pepperell for
its failure to prepare and implement an SPCC plan.

Pepperell's third argument is that even if a discharge into the sewer conduit were
reasonably foreseeable, as a general matter there was no reason to expect such a
discharge to reach navigable waters. Only an accident of timing and of weather
resulted in the discharge to navigable waters that occurred in this spill, it says, and
such a coincidence was not reasonably foreseeable. Pepperell is correct that the city
sewage system only overflows into Gully Brook during times of high water, such as
heavy rain or storms, and otherwise carries its contents to Lewiston's sewage
treatment facility. Indeed, Lewiston was in the midst of upgrading its sewer
system, and was permitted by the EPA to discharge sewage to Gully Brook in the
interim. It was Pepperell's ill fortune that its oil spill happened during one of these
periods of high water.

The EAB did not overlook this concern and presume foreseeability once it found
that there was a foreseeable pathway for the oil to reach the sewage system. Rather,
the EAB also concluded that such overflow events occurred on a regular basis, and
that a reasonably alert oil facility owner in Lewiston should have been aware that
these overflows from the city sewage system into navigable waters occurred
regularly. Overflows occurred whenever there were heavy rains or storms. In
addition, the evidence showed that, regardless of weather, sewage overflows also
occurred regularly in the morning hours, when the sewer flow typically runs high.
Moreover, in this case, the owners of the oil storage facility not only should have
known of the potential for overflow, but were in fact aware of it. Ralph Sawyer, one
of Pepperell’s owners, testified that he had seen overflow conditions from the
sewage system into Gully Brook “generally early in the morning hours,” and
therefore he was aware of the routineness of such events. The mill owners’
awareness of the potential overflow is further corroborated by the fact that on the
morning of the spill they checked the overflow to see if the oil had reached Gully
Brook.
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While the EAB could rationally have found that Lewiston's failure to have
completed an upgraded sewer system should render the risk that sewage would
overflow into navigable waters unforeseeable to those hooked up to its sewer lines,
nothing compelled the EPA to reach such a result. There is sufficient evidence that
a reasonably alert owner would be aware of the possibility of an overflow, and it is
reasonable under those circumstances to view the objective of preventing oil spills
as best served by requiring such foresight on the part of the owners and operators
of oil storage facilities.***

County of Maui v. Hawaii Wildlife Fund, No. 18-260 (U.S. Apr. 23,
2020).

Justice Breyer delivered the opinion of the Court.

The Clean Water Act forbids the “addition” of any pollutant from a “point source”
to “navigable waters” without the appropriate permit from the Environmental
Protection = Agency (EPA). Federal @ Water Pollution Control Act,
§8301(a), 502(12)(A), as amended by the Federal Water Pollution Control Act
Amendments of 1972 (Clean Water Act) §2, 86 Stat. 844, 886,33 U. S. C.
§81311(a), 1362(12)(A). The question presented here is whether the Act “requires a
permit when pollutants originate from a point source but are conveyed to navigable
waters by a nonpoint source,” here, “groundwater.” Pet. for Cert. i. Suppose, for
example, that a sewage treatment plant discharges polluted water into the ground
where it mixes with groundwater, which, in turn, flows into a navigable river, or
perhaps the ocean. Must the plant’s owner seek an EPA permit before emitting the
pollutant? We conclude that the statutory provisions at issue require a permit if
the addition of the pollutants through groundwater is the functional equivalent of
a direct discharge from the point source into navigable waters.

I

A

Congress’ purpose as reflected in the language of the Clean Water Act is to “restore
and maintain the . . . integrity of the Nation’s waters,”” §101(a), 86 Stat. 816. Prior
to the Act, Federal and State Governments regulated water pollution in large part
by setting water quality standards. See EPA v. California ex rel. State Water
Resources Control Bd., 426 U. S. 200, 202-203, 96 S. Ct. 2022, 48 L. Ed. 2d 578
(1976). The Act restructures federal regulation by insisting that a person wishing
to discharge any pollution into navigable waters first obtain EPA’s permission to
do so. See id., at 203-205, 96 S. Ct. 2022, 48 L. Ed. 2d 578; Milwaukee v. Illinois,
451 U. S. 304, 310-311, 101 S. Ct. 1784, 68 L. Ed. 2d 114 (1981).
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The Act’s provisions use specific definitional language to achieve this result. First,
the Act defines “pollutant” broadly, including in its definition, for example, any
solid waste, incinerator residue, “heat,” “discarded equipment,” or sand (among
many other things). §502(6), 86 Stat. 886. Second, the Act defines a “point source”
as “‘any discernible, confined and discrete conveyance . . . from which pollutants
are or may be discharged,” including, for example, any “‘container,” “pipe, ditch,
channel, tunnel, conduit,” or “well.”” §502(14), id., at 887. Third, it defines the
term “discharge of a pollutant” as “any addition of any pollutant to navigable
waters [including navigable streams, rivers, the ocean, or coastal waters] from any
point source.” §502(12), id., at 886.

The Act then sets forth a statutory provision that, using these terms, broadly states
that (with certain exceptions) “the discharge of any pollutant by any person’
without an appropriate permit “shall be unlawful.”” §301, id., at 844. The question
here, as we have said, is whether, or how, this statutory language applies to a
pollutant that reaches navigable waters only after it leaves a “point source” and
then travels through groundwater before reaching navigable waters. In such an
instance, has there been a “discharge of a pollutant,” that is, has there been “any
addition of any pollutant to navigable waters from any point source? ”

B

The petitioner, the County of Maui, operates a wastewater reclamation facility on
the island of Maui, Hawaii. The facility collects sewage from the surrounding area,
partially treats it, and pumps the treated water through four wells hundreds of feet
underground. This effluent, amounting to about 4 million gallons each day, then
travels a further half mile or so, through groundwater, to the ocean.

In 2012, several environmental groups, the respondents here, brought this citizens’
Clean Water Act lawsuit against Maui. See §505(a), id., at 888. They claimed that
Maui was “discharg[ing]” a “pollutant” to “navigable waters,” namely, the Pacific
Ocean, without the permit required by the Clean Water Act. The District Court,
relying in part upon a detailed study of the discharges, found that a considerable
amount of effluent from the wells ended up in the ocean (a navigable water). It
wrote that, because the “path to the ocean is clearly ascertainable,” the discharge
from Maui’s wells into the nearby groundwater was “functionally one into
navigable water.” 24 F. Supp. 3d 980, 998 (Haw. 2014). And it granted summary
judgment in favor of the environmental groups. See id., at 1005.

The Ninth Circuit affirmed the District Court, but it described the relevant
statutory standard somewhat differently. The appeals court wrote that a permit is
required when “the pollutants are fairly traceable from the point source to a
navigable water such that the discharge is the functional equivalent of a discharge
into the navigable water.” 886 F. 3d 737, 749 (2018) (emphasis added). The court
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left “for another day the task of determining when, if ever, the connection between
a point source and a navigable water is too tenuous to support liability . . . .” Ibid.

Maui petitioned for certiorari. In light of the differences in the standards adopted
by the different Courts of Appeals, we granted the petition. Compare, e.g., 886 F.
3d, at 749 (“fairly traceable”), with Upstate Forever v. Kinder Morgan Energy
Partners, L. P., 887 F. 3d 637, 651 (CA4 2018) (“direct hydrological connection™),
and Kentucky Waterways Alliance v. Kentucky Util. Co., 905 F. 3d 925, 932-938
(CA6 2018) (discharges through groundwater are excluded from the Act’s
permitting requirements).

II

The linguistic question here concerns the statutory word “from.” Is pollution that
reaches navigable waters only through groundwater pollution that is “from” a
point source, as the statute uses the word? The word “from” is broad in scope, but
context often imposes limitations. “Finland,” for example, is often not the right
kind of answer to the question, “Where have you come from?” even if long ago you
were born there.

The parties here disagree dramatically about the scope of the word “from” in the
present context. The environmental groups, the respondents, basically adopt the
Ninth Circuit’s view—that the permitting requirement applies so long as the
pollutant is “fairly traceable” to a point source even if it traveled long and far
(through groundwater) before it reached navigable waters. They add that the
release from the point source must be “a proximate cause of the addition of
pollutants to navigable waters.” Brief for Respondents 20.

Maui, on the other hand, argues that the statute creates a “bright-line test.” Brief
for Petitioner 277-28. A point source or series of point sources must be “the means
of delivering pollutants to navigable waters.” Id., at 28. They add that, if “at least
one nonpoint source (e.g., unconfined rainwater runoff or groundwater)” lies
“between the point source and the navigable water,” then the permit
requirement “does not apply.” Id., at 54. A pollutant is “from” a point source only
if a point source is the last “conveyance” that conducted the pollutant to navigable
waters.

The Solicitor General, as amicus curiae, supports Maui, at least in respect to
groundwater. Reiterating the position taken in a recent EPA “Interpretive
Statement,” see 84 Fed. Reg. 16810 (2019), he argues that, given the Act’s structure
and history, “a release of pollutants to groundwater is not subject to” the Act’s
permitting requirement “even if the pollutants subsequently migrate to
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jurisdictional surface waters,” such as the ocean. Brief for United States as Amicus
Curiae 12 (capitalization omitted).

We agree that statutory context limits the reach of the statutory phrase “from any
point source” to a range of circumstances narrower than that which the Ninth
Circuit’s interpretation suggests. At the same time, it is significantly broader than
the total exclusion of all discharges through groundwater described by Maui and
the Solicitor General.

I1I

Virtually all water, polluted or not, eventually makes its way to navigable water.
This is just as true for groundwater. See generally 2 Van Nostrand’s Scientific
Encyclopedia 2600 (10th ed. 2008) (defining “Hydrology”). Given the power of
modern science, the Ninth Circuit’s limitation, “fairly traceable,” may well allow
EPA to assert permitting authority over the release of pollutants that reach
navigable waters many years after their release (say, from a well or pipe or compost
heap) and in highly diluted forms. See, e.g., Brief for Aquatic Scientists et al.
as Amici Curiae 13-28.

The respondents suggest that the standard can be narrowed by adding a
“proximate cause” requirement. That is, to fall within the permitting provision, the
discharge from a point source must “proximately cause” the pollutants’ eventual
addition to navigable waters. But the term “proximate cause” derives from general
tort law, and it takes on its specific content based primarily on “policy”
considerations. See CSX Transp., Inc. v. McBride, 564 U. S. 685, 701, 131 S. Ct.
2630, 180 L. Ed. 2d 637 (2011) (plurality opinion). In the context of water
pollution, we do not see how it significantly narrows the statute beyond the words
“fairly traceable” themselves.

Our view is that Congress did not intend the point source-permitting requirement
to provide EPA with such broad authority as the Ninth Circuit’s narrow focus on
traceability would allow. First, to interpret the word “from” in this literal way
would require a permit in surprising, even bizarre, circumstances, such as for
pollutants carried to navigable waters on a bird’s feathers, or, to mention more
mundane instances, the 100-year migration of pollutants through 250 miles of
groundwater to a river.

Second, and perhaps most important, the structure of the statute indicates that, as
to groundwater pollution and nonpoint source pollution, Congress intended to
leave substantial responsibility and autonomy to the States. See, e.g., §101(b), 86
Stat. 816 (stating Congress’ purpose in this regard). Much water pollution does not
come from a readily identifiable source. See 3 Van Nostrand’s Scientific
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Encyclopedia, at 5801 (defining “Water Pollution”). Rainwater, for example, can
carry pollutants (say, as might otherwise collect on a roadway); it can pollute
groundwater, and pollution collected by unchanneled rainwater runoff is not
ordinarily considered point source pollution. Over many decades, and with federal
encouragement, the States have developed methods of regulating nonpoint source
pollution through water quality standards, and otherwise. See, e.g., Nonpoint
Source Program, Annual Report (California) 6 (2016-2017) (discussing state
timberland management programs to address addition of sediment-pollutants to
navigable waters); id., at 10-11 (discussing regulations of vineyards to control
water pollution); id. at 17-19 (discussing livestock grazing management, including
utilization ratios and time restrictions); Nonpoint Source Management Program,
Annual Report (Maine) 8-10 (2018) (discussing installation of livestock fencing
and planting of vegetation to reduce nonpoint source pollution); Oklahoma’s
Nonpoint Source Management Program, Annual Report 5, 14 (2017) (discussing
program to encourage voluntary no-till farming to reduce sediment pollution).

The Act envisions EPA’s role in managing nonpoint source pollution and
groundwater pollution as limited to studying the issue, sharing information with
and collecting information from the States, and issuing monetary grants.
See §8105, 208, 86 Stat. 825, 839; see also Water Quality Act of 1987, §316, 101
Stat. 52 (establishing Nonpoint Source Management Programs). Although the Act
grants EPA specific authority to regulate certain point source pollution (it can also
delegate some of this authority to the States acting under EPA supervision,
see §402(b), 86 Stat. 880), these permitting provisions refer to “point sources” and
“navigable waters,” and say nothing at all about nonpoint source regulation or
groundwater regulation. We must doubt that Congress intended to give EPA the
authority to apply the word “from” in a way that could interfere as seriously with
States’ traditional regulatory authority—authority the Act preserves and
promotes—as the Ninth Circuit’s “fairly traceable” test would.

Third, those who look to legislative history to help interpret a statute will find that
this Act’s history strongly supports our conclusion that the permitting provision
does not extend so far. Fifty years ago, when Congress was considering the bills
that became the Clean Water Act, William Ruckelshaus, the first EPA
Administrator, asked Congress to grant EPA authority over “ground waters” to
“assure that we have control over the water table . . . so we can . . . maintai[n] a
control over all the sources of pollution, be they discharged directly into any stream
or through the ground water table.” Water Pollution Control Legislation-1971
(Proposed Amendments to Existing Legislation): Hearings before the House
Committee on Public Works, 92d Cong., 1st Sess., 230 (1971). Representative Les
Aspin similarly pointed out that there were “conspicuouls ]” references to
groundwater in all sections of the bill except the permitting section at issue here.
Water Pollution Control Legislation-1971: Hearings before the House Committee
on Public Works on H. R. 11896 and H. R. 11895, 92d Cong., 1st Sess., 727 (1972).
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The Senate Committee on Public Works “recognize[d] the essential link between
ground and surface waters.” S. Rep. No. 92-414, p. 73 (1971).

But Congress did not accept these requests for general EPA authority over
groundwater. It rejected Representative Aspin’s amendment that would have
extended the permitting provision to groundwater. Instead, Congress provided a
set of more specific groundwater-related measures such as those
requiring States to maintain “affirmative controls over the injection or placement
in  wells” of  “any  pollutants that may affect ground
water.” Ibid. These specific state-related programs were, in the words of the
Senate Public Works Committee, “designed to protect ground waters and eliminate
the use of deep well disposal as an uncontrolled alternative to toxic and pollution
control.” Ibid. The upshot is that Congress was fully aware of the need to address
groundwater pollution, but it satisfied that need through a variety of state-specific
controls. Congress left general groundwater regulatory authority to the States; its
failure to include groundwater in the general EPA permitting provision was
deliberate.

Finally, longstanding regulatory practice undermines the Ninth Circuit’s broad
interpretation of the statute. EPA itself for many years has applied the permitting
provision to pollution discharges from point sources that reached navigable waters
only after traveling through groundwater. See, e.g., United States Steel
Corp.v. Train, 556 F. 2d 822, 832 (CA7 1977) (permit for “deep waste-injection
well” on the shore of navigable waters). But, in doing so, EPA followed a narrower
interpretation than that of the Ninth Circuit. See, e.g., In re Bethlehem Steel Corp.,
2 E. A. D. 715, 718 (EAB 1989) (Act’s permitting requirement applies only to
injection wells “that inject into ground water with a physically and temporally
direct hydrologic connection to surface water”). EPA has opposed applying the
Act’s permitting requirements to discharges that reach groundwater only after
lengthy periods. See McClellan Ecological Seepage Situation (MESS) v. Cheney,
763 F. Supp. 431, 437 (ED Cal. 1989) (United States argued that permitting
provisions do not apply when it would take “literally dozens, and perhaps
hundreds, of years for any pollutants” to reach navigable waters); Greater
Yellowstone Coalition v. Larson, 641 F. Supp. 2d 1120, 1139 (Idaho 2009) (same
in respect to instances where it would take “between 60 and 420 years” for
pollutants to travel “one to four miles” through groundwater before reaching
navigable waters). Indeed, in this very case (prior to its recent Interpretive
Statement, see infra, at 12-13), EPA asked the Ninth Circuit to apply a more limited
“direct hydrological connection” test. See Brief for United States as Amicus
Curiae in No. 15-17447 (CA9), pp. 13-20. The Ninth Circuit did not accept this
suggestion.

We do not defer here to EPA’s interpretation of the statute embodied in this
practice. Indeed, EPA itself has changed its mind about the meaning of the
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statutory provision. See infra, at 12-14. But this history, by showing that a
comparatively narrow view of the statute is administratively workable, offers some
additional support for the view that Congress did not intend as broad a delegation
of regulatory authority as the Ninth Circuit test would allow.

As we have said, the specific meaning of the word “from” necessarily draws its
meaning from context. The apparent breadth of the Ninth Circuit’s “fairly
traceable” approach is inconsistent with the context we have just described.

IV

A

Maui and the Solicitor General argue that the statute’s permitting requirement
does not apply if a pollutant, having emerged from a “point source,” must travel
through any amount of groundwater before reaching navigable waters. That
interpretation is too narrow, for it would risk serious interference with EPA’s
ability to regulate ordinary point source discharges.

Consider a pipe that spews pollution directly into coastal waters. There is an
“addition of ” a “pollutant to navigable waters from [a] point source.” Hence, a
permit is required. But Maui and the Government read the permitting
requirement not to apply if there is any amount of groundwater between the end
of the pipe and the edge of the navigable water. See Tr. of Oral Arg. 5-6, 24-25. If
that is the correct interpretation of the statute, then why could not the pipe’s
owner, seeking to avoid the permit requirement, simply move the pipe back,
perhaps only a few yards, so that the pollution must travel through at least some
groundwater before reaching the sea? Cf. Brief for State of Maryland et al. as Amici
Curiae 9, n. 4. We do not see how Congress could have intended to create such a
large and obvious loophole in one of the key regulatory innovations of the Clean
Water Act. Cf. California ex rel. State Water Resources Control Bd., 426 U. S., at
202-204, 96 S. Ct. 2022, 48 L. Ed. 2d 578 (basic purpose of Clean Water Act is to
regulate pollution at its source); The Emily, 22 U.S. 381, 9 Wheat. 381, 390, 6 L.
Ed. 116 (1824) (rejecting an interpretation that would facilitate “evasion of the
law”).

B
Maui argues that the statute’s language requires its reading. That language
requires a permit for a “discharge.” A “discharge” is “any addition” of a pollutant

to navigable waters “from any point source.” And a “point source” is “any
discernible, confined and discrete conveyance” (such as a pipe, ditch, well, etc.).
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Reading “from” and “conveyance” together, Maui argues that the statutory
meaning of “from any point source” is not about where the pollution originated,
but about how it got there. Under what Maui calls the means-of-delivery test, a
permit is required only if a point source itself ultimately delivers the pollutant to
navigable waters. Under this view, if the pollutant must travel through
groundwater to reach navigable waters, then it is the groundwater, not the pipe,
that is the conveyance.

Congress sometimes adopts less common meanings of common words, but this
esoteric definition of “from,” as connoting a means, does not remotely fit in this
context. The statute couples the word “from” with the word “to”—strong evidence
that Congress was referring to a destination (“navigable waters”) and an origin
(“any point source”). Further underscoring that Congress intended this every day
meaning is that the object of “from” is a “point source”—a source, again, connoting
an origin. That Maui’s proffered interpretation would also create a serious loophole
in the permitting regime also indicates it is an unreasonable one.

C

The Solicitor General agrees that, as a general matter, the permitting requirement
applies to at least some additions of pollutants to navigable waters that come
indirectly from point sources. See Brief for United States as Amicus Curiae 33-35.
But the Solicitor General argues that the proper interpretation of the statute is the
one reflected in EPA’s recent Interpretive Statement. After receiving more than
50,000 comments from the public, and after the Ninth Circuit released its opinion
in this case, EPA wrote that “the best, if not the only, reading” of the statutory
provisions is that “all releases of pollutants to groundwater” are excluded from the
scope of the permitting program, “even where pollutants are conveyed to
jurisdictional surface waters via groundwater.” 84 Fed. Reg. 16810, 16811.

Neither the Solicitor General nor any party has asked us to give what the Court has
referred to as Chevron deference to EPA’s interpretation ofthe statute.
See Chevron U. S. A. Inc. v. Natural Resources Defense Council, Inc., 467 U. S.
837, 844,104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984). Even so, we often pay particular
attention to an agency’s views in light of the agency’s expertise in a given area, its
knowledge gained through practical experience, and its familiarity with the
interpretive demands of administrative need. See United States v. Mead Corp.,
533 U.S. 218, 234-235, 121 S. Ct. 2164, 150 L. Ed. 2d 292 (2001); Skidmore v. Swift
& Co., 323 U. S. 134, 139-140, 65 S. Ct. 161, 89 L. Ed. 124 (1944). But here, as we
have explained, to follow EPA’s reading would open a loophole allowing easy
evasion of the statutory provision’s basic purposes. Such an interpretation is
neither persuasive nor reasonable.
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EPA correctly points out that Congress did not require a permit for all discharges
to groundwater; rather, Congress authorized study and funding related to
groundwater pollution. See Brief for United States as Amicus Curiae 15-19. But
there is quite a gap between “not all” and “none.” The statutory text itself alludes
to no exception for discharges through groundwater. These separate provisions for
study and funding that EPA points to would be a “surprisingly indirect route” to
convey “an important and easily expressed message”—that the permit requirement
simply does not apply if the pollutants travel through
groundwater. Landgraf v. USI Film Products, 511 U. S. 244, 262, 114 S. Ct. 1483,
128 L. Ed. 2d 229 (1994). In truth, the most these provisions show is that Congress
thought that the problem of groundwater pollution, as distinct from navigable
water pollution, would primarily be addressed by the States or perhaps by other
federal statutes.

EPA’s new interpretation is also difficult to reconcile with the statute’s reference
to “any addition” of a pollutant to navigable waters. Cf. Milwaukee, 451 U. S., at
318, 101 S. Ct. 1784, 68 L. Ed. 2d 114 (“Every point source discharge is prohibited
unless covered by a permit” (footnote omitted)). It is difficult to reconcile EPA’s
interpretation with the statute’s inclusion of “wells” in the definition of “point
source,” for wells most ordinarily would discharge pollutants through
groundwater. And it is difficult to reconcile EPA’s interpretation with the statutory
provisions that allow EPA to delegate its permitting authority to a State only if the
State (among other things) provides “adequate authority’” to “‘control the disposal
of pollutants into wells.”” §402(b), 86 Stat. 881. What need would there be for such
a proviso if the federal permitting program the State replaces did not include such
discharges (from wells through groundwater) in the first place?

In short, EPA’s oblique argument about the statute’s references to groundwater
cannot overcome the statute’s structure, its purposes, or the text of the provisions
that actually govern. ***

For the reasons set forth in Part IIT and in this Part, we conclude that, in light of
the statute’s language, structure, and purposes, the interpretations offered by the
parties, the Government, and the dissents are too extreme.

Vv
Over the years, courts and EPA have tried to find general language that will reflect
a middle ground between these extremes. The statute’s words reflect Congress’

basic aim to provide federal regulation of identifiable sources of pollutants
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entering navigable waters without undermining the States’ longstanding
regulatory authority over land and groundwater. We hold that the statute requires
a permit when there is a direct discharge from a point source into navigable waters
or when there is the functional equivalent of a direct discharge. We think this
phrase best captures, in broad terms, those circumstances in which Congress
intended to require a federal permit. That is, an addition falls within the statutory
requirement that it be “from any point source” when a point source directly
deposits pollutants into navigable waters, or when the discharge reaches the same
result through roughly similar means.

Time and distance are obviously important. Where a pipe ends a few feet from
navigable waters and the pipe emits pollutants that travel those few feet through
groundwater (or over the beach), the permitting requirement clearly applies. If the
pipe ends 50 miles from navigable waters and the pipe emits pollutants that travel
with groundwater, mix with much other material, and end up in navigable
waters only many years later, the permitting requirements likely do not apply.

The object in a given scenario will be to advance, in a manner consistent with the
statute’s language, the statutory purposes that Congress sought to achieve. As we
have said (repeatedly), the word “from” seeks a “point source” origin, and context
imposes natural limits as to when a point source can properly be considered the
origin of pollution that travels through groundwater. That context includes the
need, reflected in the statute, to preserve state regulation of groundwater and other
nonpoint sources of pollution. Whether pollutants that arrive at navigable waters
after traveling through groundwater are “from” a point source depends upon how
similar to (or different from) the particular discharge is to a direct discharge.

The difficulty with this approach, we recognize, is that it does not, on its own,
clearly explain how to deal with middle instances. But there are too many
potentially relevant factors applicable to factually different cases for this Court now
to use more specific language. Consider, for example, just some of the factors that
may prove relevant (depending upon the circumstances of a particular case): (1)
transit time, (2) distance traveled, (3) the nature of the material through which the
pollutant travels, (4) the extent to which the pollutant is diluted or chemically
changed as it travels, (5) the amount of pollutant entering the navigable waters
relative to the amount of the pollutant that leaves the point source, (6) the manner
by or area in which the pollutant enters the navigable waters, (7) the degree to
which the pollution (at that point) has maintained its specific identity. Time and
distance will be the most important factors in most cases, but not necessarily every
case.

At the same time, courts can provide guidance through decisions in individual

cases. The Circuits have tried to do so, often using general language somewhat
similar to the language we have used. And the traditional common-law method,
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making decisions that provide examples that in turn lead to ever more refined
principles, is sometimes useful, even in an era of statutes.

The underlying statutory objectives also provide guidance. Decisions should not
create serious risks either of undermining state regulation of groundwater or of
creating loopholes that undermine the statute’s basic federal regulatory objectives.

EPA, too, can provide administrative guidance (within statutory boundaries) in
numerous ways, including through, for example, grants of individual permits,
promulgation of general permits, or the development of general rules. Indeed, over
the years, EPA and the States have often considered the Act’s application to
discharges through groundwater.

Both Maui and the Government object that to subject discharges to navigable
waters through groundwater to the statute’s permitting requirements, as our
interpretation will sometimes do, would vastly expand the scope of the statute,
perhaps requiring permits for each of the 650,000 wells like petitioner’s or for each
of the over 20 million septic systems used in many Americans’ homes. Brief for
Petitioner 44-48; Brief for United States as Amicus Curiae 24-25. Cf. Utility Air
Regulatory Group v. EPA, 573 U. S. 302, 324, 134 S. Ct. 2427, 189 L. Ed. 2d 372

(2014).

But EPA has applied the permitting provision to some (but not to all) discharges
through groundwater for over 30 years. See supra, at 8-9. In that time we have
seen no evidence of unmanageable expansion. EPA and the States also have tools
to mitigate those harms, should they arise, by (for example) developing general
permits for recurring situations or by issuing permits based on best practices
where appropriate. See, e.g., 40 CFR §122.44(k) (2019). Judges, too, can mitigate
any hardship or injustice when they apply the statute’s penalty provision. That
provision vests courts with broad discretion to set a penalty that takes account of
many factors, including “any good-faith efforts to comply” with the Act, the
“seriousness of the violation,” the “economic impact of the penalty on the violator,”
and “such other matters as justice may require.” See 33 U. S. C. §1319(d). We
expect that district judges will exercise their discretion mindful, as we are, of the
complexities inherent to the context of indirect discharges through groundwater,
so as to calibrate the Act’s penalties when, for example, a party could reasonably
have thought that a permit was not required.

In sum, we recognize that a more absolute position, such as the means-of-
delivery test or that of the Government or that of the Ninth Circuit, may be easier
to administer. But, as we have said, those positions have consequences that are
inconsistent with major congressional objectives, as revealed by the statute’s
language, structure, and purposes. We consequently understand the permitting
requirement, §301, as applicable to a discharge (from a point source) of

117


https://advance.lexis.com/document/?pdmfid=1000516&crid=8764d3a0-2c86-47e4-8d2b-5da8416b0ff3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YRD-4751-JKHB-61P5-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5YR4-NPW1-DXC7-N51V-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=3113f282-c87f-4115-9924-80b3eac055f9
https://advance.lexis.com/document/?pdmfid=1000516&crid=8764d3a0-2c86-47e4-8d2b-5da8416b0ff3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YRD-4751-JKHB-61P5-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5YR4-NPW1-DXC7-N51V-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=3113f282-c87f-4115-9924-80b3eac055f9
https://advance.lexis.com/document/?pdmfid=1000516&crid=8764d3a0-2c86-47e4-8d2b-5da8416b0ff3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YRD-4751-JKHB-61P5-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5YR4-NPW1-DXC7-N51V-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=3113f282-c87f-4115-9924-80b3eac055f9
https://advance.lexis.com/document/?pdmfid=1000516&crid=8764d3a0-2c86-47e4-8d2b-5da8416b0ff3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YRD-4751-JKHB-61P5-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5YR4-NPW1-DXC7-N51V-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=3113f282-c87f-4115-9924-80b3eac055f9
https://advance.lexis.com/document/?pdmfid=1000516&crid=8764d3a0-2c86-47e4-8d2b-5da8416b0ff3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YRD-4751-JKHB-61P5-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5YR4-NPW1-DXC7-N51V-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=3113f282-c87f-4115-9924-80b3eac055f9
https://advance.lexis.com/document/?pdmfid=1000516&crid=8764d3a0-2c86-47e4-8d2b-5da8416b0ff3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YRD-4751-JKHB-61P5-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5YR4-NPW1-DXC7-N51V-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=3113f282-c87f-4115-9924-80b3eac055f9
https://advance.lexis.com/document/?pdmfid=1000516&crid=8764d3a0-2c86-47e4-8d2b-5da8416b0ff3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5YRD-4751-JKHB-61P5-00000-00&pdcontentcomponentid=6443&pdshepid=urn%3AcontentItem%3A5YR4-NPW1-DXC7-N51V-00000-00&pdteaserkey=sr0&pditab=allpods&ecomp=-ydsk&earg=sr0&prid=3113f282-c87f-4115-9924-80b3eac055f9

pollutants that reach navigable waters after traveling through groundwater if that
discharge is the functional equivalent of a direct discharge from the point source
into navigable waters.

VI

Because the Ninth Circuit applied a different standard, we vacate its judgment and
remand the case for further proceedings consistent with this opinion.

It is so ordered.

United States v. B.P. Exploration and Production, Inc., 753 F.3d 570
(5th Cir. 2014)

Benavides, Circuit Judge:

Before the Court is the federal government's civil enforcement action for Clean
Water Act violations associated with the 2010 Deepwater Horizon oil spill in the
Gulf of Mexico. Defendants BP Exploration & Production, Inc. (“BP”) and
Anadarko Petroleum Corporation (“Anadarko”) appeal summary judgment in
favor of the government on the question of their liability for civil penalties under
33 U.S.C. § 1321 (b)(7)(A) (2006), which imposes mandatory penalties upon the
owners of facilities “from which oil or a hazardous substance is discharged.” The
district court held that discharge is the point where “uncontrolled movement”
begins. In re Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico,
on April 20, 2010, 2013 AMC 531, 549-50, 844 F. Supp.2d 746, 758 (E.D. La. 2012).

Applying this standard, the court concluded that oil flowing from the well through
the Deepwater Horizon’s riser was a discharge from the well. 2013 AMC at 553,
844 F. Supp.2d at 761. The court then entered summary judgment on the issue of
BP's and Anadarko's liability as co-owners of that well. 2013 AMC at 554-55, 844
F. Supp.2d at 762. Because we agree that there is no dispute of material fact
regarding the discharge of oil from the well, we affirm.

L

The Macondo Well (“the well”) was an exploratory well located about fifty miles off
the Louisiana coast in the Gulf of Mexico. Anadarko and BP (together, “the
defendants” or “the well owners”) were co-owners of the well and co-lessees of the
continental shelf block in which the well was located. The well itself was drilled by
the Deepwater Horizon, a mobile offshore drilling vessel owned and operated by
several Transocean entities. The Deepwater Horizon was connected to the well by
a riser. At the junction of the well and the riser was a blowout preventer that could
be used automatically or manually to interrupt an impending blowout. Both the
blowout preventer and riser were appurtenances of the Deepwater Horizon.
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The blowout occurred on April 20, 2010, while the Deepwater Horizon was
preparing to depart from the site in anticipation of the permanent extraction
operation. As part of this preparation, the well had been lined and sealed with
cement. Before the Deepwater Horizon departed, this cement failed, resulting in
the high-pressure release of gas, oil, and other fluids. The blowout preventer also
failed, thus allowing these fluids to burst from the well, flowing up through the
riser and onto the deck of the Deepwater Horizon. The oil and gas subsequently
caught fire, and the ensuing blaze capsized the Deepwater Horizon, which was still
connected to the well via the riser. The strain from the sinking vessel severed the
riser, and for nearly three months oil flowed continuously through the broken riser
and into the Gulf of Mexico. Authorities eventually installed a cap over what
remained of the riser, and oil continued to leak for two days, with the well finally
sealed on July 15, 2010.

Following the incident, the federal government filed the present action, seeking
civil penalties under § 311 of the Clean Water Act, which mandates the assessment
of fines on the owners or operators of any vessel or facility “from which oil or a
hazardous substance is discharged.” The government then moved for summary
judgment on several issues, including the well owners’ civil-penalty liability for any
“subsurface” discharge of oil. Anadarko filed a cross-motion for summary
judgment on the same issue, arguing that the subsurface discharge emanated from
the riser owned by Transocean, and thus that the oil was not discharged from any
facility owned or operated by Anadarko or BP. Holding that discharge is the point
where "uncontrolled movement" begins, the court concluded that the oil released
from the well via the third party's broken riser was a discharge from the well. In re
Oil Spill, 2013 AMC at 549-50, 553, 844 F. Supp.2d at 758, 761. Because Anadarko
and BP did not contest their ownership of the well, the district court then entered
summary judgment in favor of the Government. 2013 AMC at 554-55, 844 F.
Supp.2d at 762. Anadarko and BP filed a timely appeal.

II.

We review summary judgment de novo, applying the same standard as the district
court. Bd. of Miss. Levee Comm'rs v. United States EPA, 674 F.3d 409, 417 (5 Cir.
2012); see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,
587 (1986). Summary judgment is proper when the pleadings and other materials
on file indicate that “there is no genuine dispute as to any material fact and that
the moving party is entitled to judgment as a matter of law.” Fed R. Civ. P. 56(a);
see also Celotex Corp. v. Catrett, 477 U.S. 317, 323-25 (1986). We are not bound
by the district court's analysis, and are free to affirm on any basis raised below and
supported by the record. United States v. Ho, 311 F.3d 589, 602 n.12 (5 Cir. 2002).

I1I.
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The Clean Water Act is “not a model of clarity.” In its current form, the Act is the
result of over a century of successive statutory schemes and amendments. Yet it is,
in some respects, not overly complex. The legislation attempts to eliminate the
introduction of any kind of pollutant--everything from paint and pesticides to
rocks and dirt—into the waters of the United States. 33 U.S.C. §§ 1251(a), 1362(6).
The Act does so by creating a regulatory framework and then prohibiting any
discharge in violation of the regulations. See 33 U.S.C. §§ 1252, 1311-1313, 1316-17,
1319, 1329, 1342. Because of the heightened potential for “environmental disaster”
resulting from the release of oil or hazardous waste, 33 U.S.C. § 1321 establishes
increased fines for the discharge of these pollutants. See S.Rep. No. 92-414 (1972),
reprinted in 1972 U.S.C.C.A.N. 3668, 3732 (referring to possible disaster).

Specifically, the section prohibits the “discharge of oil or hazardous substances (i)
into or upon the navigable waters of the United States, adjoining shorelines, or into
or upon the waters of the contiguous zone . . . in such quantities as may be
harmful,” except under circumstances not implicated by the present case. 33 U.S.C.
§ 1321(b)(3). The section further provides that:

Any person who is the owner, operator, or person in charge of any
vessel, onshore facility, or offshore facility from which oil or a
hazardous substance is discharged in violation of [33 U.S.C. §
1321(b)(3)] shall be subject to a civil penalty in an amount up to $
25,000 per day of violation or an amount up to $ 1,000 per barrel of
oil or unit of reportable quantity of hazardous substances discharged.

Id. § 1321(b)(7)(A); see also 33 C.F.R. § 27.3 (2006) (indicating dollar amounts as
increased by regulation). In the instant case, no one denies that there has been a
discharge of harmful quantities of oil into navigable waters. Anadarko and BP
further stipulate that the well is an offshore facility, and that they are the owners
of that facility. The only question, then, is whether it is beyond factual dispute that
the well is a facility “from which” the harmful quantity of oil was discharged. We
find no dispute as to the question.

Discharge is not defined for the purposes of this section, but is instead illustrated
by a list of examples. Discharge “includes, but is not limited to, any spilling,
leaking, pumping, pouring, emitting, emptying or dumping[.]” 33 U.S.C. §
1321(a)(2). Each of these statutory examples denotes the loss of controlled
confinement. Similarly, the ordinary use of “discharge” refers to a fluid “flow[ing]
out from where it has been confined.” 7 Accordingly, a vessel or facility is a point
“from which oil or a hazardous substance is discharged” if it is a point at which
controlled confinement is lost. Turning to the facts, we find no dispute as to
whether the well is such a facility. The parties stipulate that cement had been
deposited at the well. There is no genuine dispute that controlled confinement was
lost when this cement failed—the defendants do not contest the cement's failure,
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and they concede that oil then “escaped” and “flowed freely” from the well and
ultimately into navigable waters. And although the defendants argue that the
blowout preventer should have engaged and prevented the progression of the
blowout, the need for this intervention only underscores the extent to which the oil
was already unconfined and flowing freely. Accordingly, we find that the well is a
facility from which oil was discharged in violation of 33 U.S.C. § 1321(b)(3).

It is immaterial that the oil flowed through parts of the vessel before entering the
Gulf of Mexico. Anadarko argues that discharge is the point at which oil “enters the
marine environment.” Yet Anadarko provides no relevant legal authority in
support of the proffered interpretation. Nor does our research reveal any. On the
contrary, it seems well settled that the section proscribes any discharge of oil that
ultimately flows “into or upon . . . . navigable waters,” irrespective of the path
traversed by the discharged oil. For example, a discharge of oil violates the section
even where the oil flows over a rail yard or hillside before reaching water. See
generally Union Petroleum Corp. v. United States, 228 Ct. Cl. 54, 651 F.2d 734
(Ct.Cl. 1981); Pryor Oil Co., Inc. v. United States, 299 F. Supp.2d 804 (E.D. Tenn.
2003). Similarly, the Environmental Protection Agency fined a factory owner for
oil that spilled from a boiler gasket, into an industrial drain, through a conduit,
and eventually into a creek. See generally Pepperell Assocs. v. United States EPA,
246 F.3d 15 (1 Cir. 2001). The First Circuit ultimately denied review of the case,
finding the agency's decision reasonable. Id. at 30. So oil need not flow from a
facility directly into navigable waters to give rise to civil-penalty liability under 33
U.S.C. § 1321.

Nor is liability precluded by the fact that the property traversed by the oil was
owned by a third party. The Pepperell factory owner was held liable for his facility's
discharge even though the oil had traveled through a third party's conduit before
reaching water. Id. at 20. Likewise, when spilled oil subsequently traverses
municipal sewers or ditches, liability is imposed upon the owner of the facility
where the oil was first discharged, and not on the owner of the municipal facilities.
See generally In re D&L Energy, Inc., V-W-13 C-006 (EPA ALJ Feb. 27, 2013)
(unpublished). In one recent incident, EPA authorities discovered that oil and
brine were being released from an oil exploration site. In re D&L Energy, Inc., V-
W-13 C-006, at 2. Authorities found that a nearby river was polluted with oil and
that a tributary was “impacted with oil at least a foot deep.” Id. Upon further
investigation, they realized that fluids from the drilling site were flowing through
a municipal sewer, into a creek, and eventually to the Mahoning River. Id. The
agency found the drilling site's owner liable, notwithstanding the fact that the oil
flowed through third party facilities before reaching water. Id. Indeed, we are
aware of no case in which a court or administrative agency exempted a defendant
from liability on account of the path traversed by discharged oil. The well owners’
liability is thus unaffected by the fact that the oil traversed part of Transocean’s
vessel before entering the Gulf of Mexico.
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We recognize that the aforementioned incidents involved blameless third parties,
whereas here the owner or operator of the Deepwater Horizon might have
contributed to the discharge. By all accounts, if the vessel's blowout preventer had
functioned properly, the oil would not have entered navigable waters in violation
of the Clean Water Act. The defendants therefore reason that liability is properly
imposed upon the owner or operator of the Deepwater Horizon. Yet it is well
established that this section of the Clean Water Act leaves no room for civil-penalty
defendants to shift liability via allegations of third-party fault. See United States v.
Tex-Tow, Inc., 1980 AMC 2936, 2942, 589 F.2d 1310, 1314 (7 Cir. 1978) (holding
defendant liable for penalty notwithstanding fault of a third party). Early in the
implementation of the Act's regulatory framework, there was some uncertainty as
to where and how the law should apply. It was not uncommon for defendants to
argue that the statute should not apply where a pollutant is accidentally
discharged, or where a third party causes the discharge. See Sierra Club v. Abston
Const. Co., Inc., 620 F.2d 41, 45 (5 Cir. 1980) (summarizing early cases). Courts,
however, now acknowledge that civil-penalty liability under 33 U.S.C. § 1321 arises
irrespective of knowledge, intent, or fault. In fact, courts have consistently rejected
attempts to shift liability on the basis of shared fault, instead choosing to consider
any contributing cause as a mitigating factor at penalty calculation. This Court, in
particular, recognizes the section as “an absolute liability system with limited
exceptions, which are to be narrowly construed.” United States v. W. of Eng. Ship
Owner's Mut. Prot. & Indem., 1989 AMC 1497, 1509, 872 F.2d 1192, 1196 (5 Cir.
1989). And although 33 U.S.C. § 1321 includes a third-party-fault exception for
removal-cost liability, it includes no such exception for civil penalty liability. That
being the case, any culpability on the part of the Deepwater Horizon's operators
does not exempt the well owners from the liability at issue here.

After reviewing the record and the law, we find no genuine dispute as to the
defendants’ liability for civil penalties pursuant to § 311 of the Clean Water Act. As
explained herein, it is undisputed that the well’s cement failed, resulting in the loss
of controlled confinement of oil such that the oil ultimately entered navigable
waters. The well is therefore a facility “from which oil or a hazardous substance
was discharged” “into or upon the navigable waters of the United States.” 33 U.S.C.
§§ 1321(a)(2), (b)(3), (b)(7)(A). Anadarko and BP do not dispute their ownership
of the well. Therefore, by the express terms of the statute, Anadarko and BP “shall
be subject to a civil penalty” calculated in accordance with statutory and regulatory
guidelines. Id. § 1321(b)(77)(A). This liability is unaffected by the path traversed by
the discharged oil. Nor is liability precluded by any culpability on the part of the
vessel’s owner or operator.

IV.

122



For the reasons stated, we affirm the grant of partial summary judgment with
respect to the well owners' liability for civil penalties pursuant to 33 U.S.C. §

1321(b)(7)(A).
Burgess v. M/V Tamano, 564 F. 2d 964 (1st Cir. 1977)
Aldrich, Senior Circuit Judge:

This appeal is from a finding of the district court for the District of Maine imposing
upon the United States sole liability for a supertanker's striking a submerged ledge,
and a consequent oil spill. The government denies fault, or, at the least, asserts that
the fault was not its alone, and contends that the district court's contrary findings
are clearly erroneous.

On July 22, 1972, at 0120 A.M., on a clear night, the Norwegian supertanker M/V
TAMANO struck Buoy 6, a lighted buoy marking Soldier Ledge in Hussey Sound,
Casco Bay, Maine, and seconds later grazed the ledge, holing her hull, and losing
100,000 gallons of heavy oil into the Bay. The TAMANO is a single screw vessel,
810 feet long, 128 foot beam, and was drawing 44 feet. In the modern style, her
bridge is aft; the helmsman stands 650 feet from the bow. Her command was
Captain Bjonnes, and she was being piloted by Captain Charles Dunbar, of
Portland Pilots, Inc. Although the occurrence resulted in numerous lawsuits, in the
present appeal appellees ship, and her owners, and the Pilots, are principally
plaintiffs, and will be referred to as such, and appellant United States, charged with
having caused the accident by mislocating the buoy, is the defendant. ***

The Government's Claim for Cleanup Costs.

The court’s finding the government solely responsible for the oil spill defeated the
government’s counterclaim under 33 U.S.C. § 1321 (f)(1), formerly section 1161
(f)(1), for certain cleanup costs that it had incurred pursuant to section 1321(d).
Our reversal establishes this claim, unless Captain Dunbar, as a compulsory pilot,
is to be regarded as a “third party.”

Within specified monetary limits a vessel discharging oil in violation of section
1321(b)(3) and her owners are liable without fault for the government's cleanup
costs, with certain exceptions, the last being the act of a “third party.” While, in
collision cases, any pilot is an agent of the ship, The China, 1869, 7 Wall. (74 U.S.)
53, 19 L. Ed. 67, a distinction exempting the owners has been drawn in the case of
compulsory pilots. Homer Ramsdell Trans. Co. v. La Compagnie Generale
Transatlantique, 1900, 182 U.S. 406, 21 S. Ct. 831, 45 L. Ed. 1155; People of
California v. Italian Motorship Ilice, 9 Cir., 1976, 534 F.2d 836. The owners here,
accordingly, urge that even though Captain Dunbar was not a third party as to the
ship, he was with respect to them. We do not so construe the statute.
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There appears to be no specifically significant legislative history, other than a
change from a House version based on fault to a Senate version in the direction of
strict liability. H.R.Rep. No. 127, 91st Cong., 1st Sess. (1969); S.Rep. No. 351, 91st
Cong., 1st Sess. (1969); Conf. Rep. No. 940, 91st Cong., 2d Sess. (1970), but this
change itself indicates that unless the exceptions are narrowly construed, the
legislative purpose would be largely vitiated. The first three exceptions, “(A) an act
of God, (B) an act of war, (C) negligence on the part of the United States
Government,” (which, individually or collectively, must be “solely” responsible) are
manifestly addressed to actions entirely outside the ship, or in the case of actors,
to strangers. We read the final exception, “(D) an act or omission of a third party
without regard to whether such an act or omission was or was not negligent,”
correspondingly. To take a simple example, if a vandal opened a ship’s valve, this
would be an act of a third party. However, if the valve failed because of an act of
the installer, the owners should not be permitted to avoid liability by claiming that
the installer was a third party because he was an independent contractor rather
than an employee. The installer acts for the ship shall constitute a maritime lien on
such vessel which may be recovered in an action in rem in the district court of the
United States for any district within which any vessel may be found. The United
States may also bring an action against the owner or operator of such vessel in any
court of competent jurisdiction to recover such costs.”

Equally, though a compulsory pilot might be regarded as an independent
contractor, he is at all times subject to the ultimate control of the ship’s master.
The China, ante, at 67-68. The owners lament that they were legally forced to take
Captain Dunbar (although it is clear on the evidence that they would have taken a
pilot in any event). So, too, they may have been forced by practical necessities to
hire the particular shipyard that installed the defective valve. We agree with the
government that they must take the ports they select as they find them.

Rather than indicating a desire to recognize a distinction between the ship and her
owners, section 1321 (f)(1), providing for liability of the owners, in no way indicates
a desire to recognize any distinction between the ship and her owners. If they were
not coextensive, we would have the singular result that if a spill were caused by a
state-licensed pilot who was voluntarily taken, the owners must pay their cleanup
costs, and the government’s, sections 1321 (i)(1), 1321 (f)(1). If the state, however,
in addition to licensing, made pilotage compulsory, and the pilot, as against the
owners, were a “third party,” the government would have to pay both costs, id.,
but, at the same time, under section 1321 (f)(1) would appear to have a lien against
the ship.

We can not believe that Congress had any such intent. Nor, under the
circumstances, need we consider the government's claim that Captain Dunbar was
not, in fact, a compulsory pilot. The Merrimac, 1872, 14 Wall. (81 U.S.) 199, 20 L.
Ed. 873; Me.Rev.Stat., Tit. 38, § 82 (1964); 1927 Me.Act. Ch. 24, § 10. That such
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great consequences should turn upon the obligation to pay a pilotage fee,
unaccompanied by any obligation to accept the services, would seem to us
anomalous, at best. The owners must be held accountable.***

United States v. LeBeouf Bros. Towing Co., 629 F.2d 1350 (5th Cir.
1980)

Thornberry, Circuit Judge:

In this appeal from judgment against the Government in its suit to recover clean-
up costs under 33 U.S.C., sec. 1321 (1976) for an oil spill from appellee's tanker
barge, we must interpret the clause in section 1321(f)(1) that establishes a third-
party defense for the owners of the discharging vessel. Because we conclude that
the tugboat hired by the appellees in this case does not constitute a “third party”
under section 1321 (f)(1), we reverse the judgment and remand the case to the court
below.

I. Facts.

The parties stipulated the facts as follows. LeBeouf is in the business of
transporting petroleum products in tanker barges. In 1974 LeBeouf contracted
with Bayou Marine Corporation to obtain a tug and crew that would tow the
nonselfpropelled tanker barge LBT #4 on an itinerary specified by LeBeouf. Bayou
secured the M/V Harding R, a tug owned by Barracuda Marine Corporation. The
tug crew loaded and unloaded LeBeouf's cargo at the places and times designated
in LeBeouf's itinerary. LeBeouf engaged in no other supervision over the crew. In
March 1974 the tug crew unloaded oil from the LBT #4 at Westwego, Louisiana. A
tug crewman who was working as a tankerman without a license, in violation of 33
C.F.R. sec. 155.710(a)(2) (1979), accidentally opened the wrong valve and dis-
charged sixty barrels of crude oil onto the Mississippi River.

Neither LeBeouf, Bayou, nor Barracuda cleaned up the oil spill. Finally the Coast
Guard contracted to clean up the spill at a total cost of $38,689. The Government
sued to recover this cleanup cost under the Federal Water Pollution Control Act,
33 U.S.C,, sec. 1321, in March 1977. The district court dismissed the Government's
suit against LeBeouf because it concluded that the oil spill was caused by a “third
party” under section 1321(f)(1).

II. Third-Party Defense under Section 1321 (f)(1).

Under section 1321(f)(1) the owner or operator of the discharging vessel is liable to
the Government for the costs of cleaning up an oil spill

“[e]xcept where an owner or operator can prove that a discharge was
caused solely by (A) an act of God, (B) an act of war, (C) negligence on
the part of the United States Government, or (D) an act or omission of
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a third party without regard to whether any such act or omission was
or was not negligent, or any combination of the foregoing clauses...”

In cases involving inland oil spills, section 1321(g) requires the Government to sue
the owner or operator of the discharging vessel for clean-up costs before it can sue
a “third party” who may have caused the spill. The statute does not define what
constitutes such a “third party.”

LeBeouf contends that the term “third party” in section 1321(f)(1) should be
interpreted broadly to include all parties—such as the tugboat in this case—over
whom the owner-operator has no direct control or supervision. As authority for
this interpretation, LeBeouf relies upon the district court opinion in Tug Ocean
Prince, Inc. v. United States, 1978 AMC 1806, 1827-30, 436 F. Supp. 907, 923-24
(SDNY 1977), aff'd in part and rev'd in part on other grounds, 1978 AMC 1786,
584 F.2d 1151 (2 Cir. 1978), cert. denied, 440 U.S. 959, 1979 AMC 2019 (1979). In
Tug Ocean Prince a tug towed a tanker barge into submerged rocks, which caused
the barge to spill oil onto the Hudson River. The tug owner sued to limit its liability
as a “third party” under section 1321(g) so that damages would be calculated with
reference to the weight of the tug alone, not with reference to the combined weight
of the tug and barge together. The district court did not discuss section 1321(f)(1),
but it treated the tug as a “third party” for purposes of section 1321(g), and
construed that statute so that the tug's liability would be limited to damages
calculated only with reference to the weight of the tug alone.

A broad interpretation of the term “third party” was rejected by the First Circuit in
Burgess v. M/V Tamano, 1977 AMC 1892, 1918-21, 564 F.2d 964, 981-82 (1 Cir.
1977), cert. denied, 435 U.S. 941, 1978 AMC 1895 (1978), in which the court
expressly discussed what constitutes a “third party” under section 1321(f)(1). In
Burgess the court held that a supertanker’s temporary local pilot did not constitute
a “third party” under section 1321(f)(1). As a result, the owners of the supertanker
were held liable for an oil spill that occurred because the local pilot negligently ran
the supertanker into a submerged ledge in a Maine harbor. The court concluded
that the legislative purpose in drafting section 1321 as a strict liability statute would
be undermined unless the third-party defense was narrowly interpreted. Even
though the local pilot might be regarded as an independent contractor, he could
not constitute a “third party” because the pilot acted for the ship and was subject
to its ultimate control. In dicta the court reasoned that a shipyard that installed a
defective valve would likewise not constitute a “third party” for the purpose of
protecting the shipowner from liability for an oil spill caused by the defect in the
valve. If a vandal opened the valve and caused the spill, however, the court said
that the third-party defense would apply.

Following the reasoning of the First Circuit in Burgess, we conclude that the third-
party defense in section 1321(f)(1) must be narrowly interpreted. The statute's
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comprehensive scheme for preventing and cleaning up oil spills would be
undermined if barge owners like LeBeouf could escape strict liability merely by
hiring out their operations to tugs and independent contractors. A narrow
interpretation of the third-party defense would make it consistent with the other
section 1321(f)(1) defenses, which include only narrow exceptions such as acts of
God, acts of war, and instances in which the Government's own negligence is the
sole cause of the spill. The only significant legislative history relating to the third-
party defense also suggests that a narrow interpretation is proper; a committee
report indicates that the drafters' primary purpose for including the third party
defense was to cover situations in which a third-party ship collided with an
unrelated, oil carrying vessel and caused a spill. S.Rep.No0.91-351, 91st Cong., 1st
Sess. 6 (1969).

Under the analysis used in Burgess, the tug in this case does not constitute a "third
party" that would protect LeBeouf from liability for clean-up costs under section
1321. LeBeouf hired the tug to act in its place. Although the tug operated as an
independent contractor, LeBeouf held ultimate control over it by hiring it in the
first place, specifying its itinerary, and retaining it throughout the job. Our narrow
interpretation of the third-party defense promotes the goals of the statute and of
traditional tort policy because it will encourage barge owners like LeBeouf to select
tugs carefully and to insure against potential losses. LeBeouf can also require a tug
to indemnify it for losses caused by the tug's conduct alone.

Because the tug does not constitute a “third party” for the purpose of protecting
LeBeouf from liability under section 1321, we reverse the judgment and remand
the case to the court below.

United States v. Citgo Petroleum Corp., 723 F.3d 547 (5th Cir. 2013)
Southwick, Circuit Judge:

The United States brought suit against CITGO Petroleum Corporation, seeking
civil penalties and injunctive relief under the Clean Water Act (“CWA”). ***

FACTS AND PROCEDURAL HISTORY

In 2006, a severe rainstorm caused two wastewater storage tanks at CITGO’s Lake
Charles, Louisiana refinery to fail. Over two million gallons of oil flooded into the
surrounding waterways. The spill forced the closure of a nearby navigation channel
for ten days, disrupting local businesses. Recreational activities on the impacted
waterways were restricted for weeks following the spill. The spill also damaged
over 100 acres of marsh habitat. Fish and other aquatic life were adversely
impacted, and several birds were killed. ***
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CITGO conceded liability. The district court held a two week bench trial solely on
the issue of damages. The court found that CITGO had failed to maintain its
wastewater storage tanks properly and had allowed sludge and waste oil to
accumulate in the tanks, lessening their capacity to accommodate storm water. The
court noted that CITGO violated its own standard operating procedures by
allowing the tanks to become overburdened. Additionally, CITGO was forced to
make several unauthorized discharges of oily wastewater, totaling over 30 million
gallons, into a surge pond to prevent the wastewater storage tanks from
overflowing.

The district court concluded that CITGO’s numerous failures amounted to
ordinary negligence, rejecting the government's argument for a finding of gross
negligence. The court noted that at the time of the spill, CITGO had designed a plan
to address its overloaded storage tanks. Additionally, CITGO had taken steps to
improve the plant, including the addition of a third wastewater storage tank, which
was under construction at the time of the spill. Finally, the court recognized that
an “exceptional amount of rain”— approximately 11 inches—had fallen on the day
of the spill. The court reasoned that had the rainstorm not been so massive, the
tanks likely would not have overflowed.

The court then considered the penalty factors of the CWA. See 33 U.S.C. §
1321(b)(8). It determined that CITGO should be penalized on a per-barrel basis
under 33 U.S.C. § 1321(b)(7)(A). The court found that under “the totality of the
circumstances,” a per-barrel. 1 The district court awarded Louisiana $3 million in
damages for CITGO's violation of state law. Louisiana is not a party in this appeal,
and CITGO does not challenge the award penalty of $111 was reasonable. It
accepted CITGO’s estimate that approximately 54,000 barrels of oil had spilled
into the waterways and assessed a civil penalty of $6 million. The court also
ordered extensive injunctive relief, which included the requirement that CITGO
build a fourth storage tank.

DISCUSSION
***[1. Civil Penalty

The district court imposed a $6 million civil penalty on CITGO for its violation of
the CWA. The United States had recommended a penalty of $247 million. On
appeal, the United States argues the penalty is unreasonably low and inconsistent
with the court’s findings on the penalty factors. The United States also argues the
district court failed to make necessary fact findings on the amount of economic
benefit to CITGO and erred in some of its other findings. Finally, it argues the
district court should have found CITGO’s inactions and delays in managing its
wastewater system to be gross negligence.
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The factors to be considered in awarding a civil penalty are identified in the CWA.
A district court’s analysis of those factors is highly discretionary. Despite this
discretion, we conclude that the district court’s failure to quantify the economic
benefit to CITGO of deferring for nearly a decade its response to the known
deficiencies at its Lake Charles plant requires reversal. As we will explain, because
economic benefit serves as the starting point for calculating the civil penalty and is
adjusted based on the remaining statutory factors, on remand the district court
should consider its analysis of the factors afresh after making a reasonable
approximation of economic benefit.

A. Penalty Factors

The assessment of civil penalties under the CWA is left to the district court's
discretion. The exercise of that discretion is guided by consideration of the
following factors:

the seriousness of the violation or violations, the economic benefit to the violator,
if any, resulting from the violation, the degree of culpability involved, any other
penalty for the same incident, any history of prior violations, the nature, extent,
and degree of success of any efforts of the violator to minimize or mitigate the
effects of the discharge, the economic impact of the penalty on the violator, and
any other matters as justice may require.

33 U.S.C. § 1321(b)(8). The Supreme Court has described the process of weighing
the penalty factors as “highly discretionary.” Tull v. United States, 481 U.S. 412,
427,107 S. Ct. 1831, 95 L. Ed. 2d 365 (1987). We review factual findings in support
of a district court’s penalty calculation for clear error. Sierra Club, Lone Star
Chapter v. Cedar Point Oil Co., 73 F.3d 546, 573 (5th Cir. 1996). A court’s
determination of the amount of a penalty to be assessed is reviewed under the
highly deferential abuse-of-discretion standard. Id.

We find particularly instructive one of our precedents in which we reversed a
district court’s “highly discretionary” award of a civil penalty under the CWA. See
United States v. Marine Shale Processors, 81 F.3d 1329 (5th Cir. 1996). We started
with the observation that “calculation of discretionary penalties is not an exact
science, and few courts could comply with [the defendant's] request that the
importance of each factor be precisely delineated.” Id. at 1338. We found an error
in fact finding, then held that because the district court had failed to articulate with
some precision how it had relied on different facts to compute the penalty, we
needed to vacate and remand for the district court to calculate the fine again. Id. at
1339. We will explain why we find ourselves in an analogous position.

The economic benefit to CITGO that resulted “from the violation” is the critical
factor in this appeal, critical in part because the district court made no finding on
it. Though the “violation” in its most limited sense was the oil spill from which
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CITGO obtained no economic benefit, such a narrow reading of this statutory
factor is inconsistent with the manner in which other courts have interpreted the
requirement. Generally, courts consider the financial benefit to the offender of
delaying capital expenditures and maintenance costs on pollution-control
equipment. See United States v. Smithfield Foods, Inc., 191 F.3d 516, 530 (4th Cir.
1999); Atl. States Legal Found., Inc. v. Tyson Foods, Inc., 897 F.2d 1128, 1141 (11th
Cir. 1990).

One court concluded that there are two general approaches to calculate economic
benefit: “(1) the cost of capital, i.e., what it would cost the polluter to obtain the
funds necessary to install the equipment necessary to correct the violation; and (2)
the actual return on capital, i.e., what the polluter earned on the capital that it
declined to divert for installation of the equipment.” United States v. Allegheny
Ludlum Corp., 366 F.3d 164, 169 (3d Cir. 2004); see also United States v. Mun.
Auth. of Union Twp. (Dean Dairy), 150 F.3d 259, 266 (3d Cir. 1998) (noting that
“methods other than the delayed or avoided capital expenditure for ascertaining
economic benefit” have been used).

Besides the choices to make in calculating economic benefit, courts must also
choose how to set the amount of the penalty:

The CWA does not prescribe a specific method for determining
appropriate civil penalties for violations. In Dean Dairy, we noted
that some courts use the “top down” approach in which the maximum
penalty is set ($25,000 per day of violation at the times relevant here),
and reduced as appropriate considering the six enumerated elements
of § 1319(d) as mitigating factors, while other courts employ the
“bottom up” approach, in which economic benefit is established, and
the remaining five elements of § 1319(d) are used to adjust the figure
upward or downward. Dean Dairy, 150 F.3d at 265.

Allegheny Ludlum, 366 F.3d at 178 n.6. This circuit has never held that a particular
approach must be followed, and we do not decide otherwise today. Regardless of
the mathematics, we conclude that a district court generally must “make a
‘reasonable approximation’ of economic benefit when calculating a penalty under
the CWA.” Cedar Point Oil, 73 F.3d at 576.

We now examine what the district court decided here. It stated that the purpose of
this penalty factor is to recoup any benefit gained by the polluter in failing to
comply with the law, which indicates the court was defining the factor as do we.
The court found that CITGO had decided to forgo certain maintenance projects
that would have prevented the spill in an effort to minimize costs and increase
profits. The court found, though, that the exact amount of cost savings was “almost
impossible to determine” given the numerous and conflicting estimations of
economic benefit presented by the parties at trial. Therefore, instead of quantifying
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the economic benefit, the court provided a range and found “the amount of
[economic] gain to CITGO was less than the $83 million argued by the
government, but more than the $719.00 asserted by CITGO.”

We interpret these findings to have left economic benefit as a non-factor. Overall,
the district court's failure to quantify economic benefit has made our review more
difficult. Proper consideration of economic benefit is integral to arriving at an
appropriate damage award. Whether the economic benefit is a floor, adjusted by a
court’s analysis of the other factors, or helps determine how much to lower the
ceiling established in other ways, it should not be ignored. In this case, based on
CITGO’s history of avoiding corrective actions for years, we find it particularly
inappropriate not to have made an estimate, though admittedly difficult, of the
economic benefit.

The remaining factors include the “seriousness of the violation.” The district court
found the spill was “massive,” “excessive,” and a “tragedy.” Both parties agree with
this assessment, as do we. The district court considered CITGO’s “degree of
culpability” and found that it was "fully at fault" for the spill and was negligent. The
government points out that the CWA’s penalty provision is a strict-liability
provision and allows for the imposition of penalties up to $1,100/barrel even in the
absence of negligence. See 33 U.S.C. § 1321(b)(7)(A) and 40 C.F.R. § 19.4 (adjusting
civil penalties under CWA for inflation). Because CITGO was found to be negligent
—a higher degree of culpability than strict liability—the United States argues that
the district court's penalty of $111/barrel is unreasonable given that up to
$1,100/barrel was authorized.

With respect to the fifth factor, “history of prior violations,” the court found that
CITGO had made unauthorized discharges of oily wastewater on at least six
occasions prior to the spill and had been in violation of its permits for over 950
days. CITGO’s history of violations, the district court found, reflected a lack of
environmental responsibility and a general disregard of its duty to operate its
business safely. According to the government, the district court’s penalty of
$111/barrel is clearly contrary to these findings. In light of our discussion of gross
negligence below, the findings regarding this factor need to be re-evaluated on
remand.

The United States claims the district court erred in relying on CITGO’s efforts to
minimize or mitigate the spill's effects—factor six—as a basis for imposing a lower
penalty. CITGO estimated that it spent approximately $65 million in clean-up and
response costs. At the height of its response, CITGO had deployed 1,500 people;
60 miles of boom; vacuum trucks; skimmers; portable barges; and other clean-up
equipment. The district court acknowledged these efforts, but still found CITGO’s
first response to the spill “lacking.” There was evidence that CITGO, at least
initially, failed to contain the spill and did not fully inform the Coast Guard of the
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severity of the spill. Though there are different findings that could have been made,
we do not discern any clear error in the facts found here or abuse of discretion in
weighing this factor as the district court did.

The government also argues that the court placed too much emphasis on the eighth
factor, which permits consideration of “any other matters as justice may require.”
In analyzing this factor, the court noted that CITGO was a major employer in the
Lake Charles community. Additionally, as one of the largest refineries in the
nation, the Lake Charles facility had a positive impact on the state’s economy. The
court recognized the obvious negative impact the spill had on the community but
concluded that it was only fair to view CITGO’s role in the community as a whole,
rather than limit its view to a single, extremely negative event. According to the
government, the fact that a polluter operates a large facility that benefits the local
and state economies is not a basis for assessing a low penalty and contravenes the
purpose of civil penalties under the CWA—punishment and deterrence. We
conclude that the district court's analysis of this factor was not clear error.

Finally, the government takes issue with the court’s consideration of the injunctive
relief ordered in assessing the penalty. While not addressed under its analysis of
the factors, the court explained in the penalty section of its order that it had taken
into account the injunctive relief ordered in determining that $111/barrel was an
appropriate penalty. As stated, the district court ordered CITGO to construct a
fourth wastewater storage tank. The court also ordered CITGO to perform
sediment sampling, to conduct a stormwater drainage calibration study, to repair
and properly use the tanks’ oil-skimming equipment, and to install other
equipment designed to prevent future spills. Evidently, the court reduced the civil
penalty an unspecified amount based on the award of injunctive relief. The district
court’s consideration of the cost of the injunctive relief does not strike us as clear
EerTor.

The district court needed to have made a finding on the amount of economic
benefit. We conclude such a finding is central to the ability of a district court to
assess the statutory factors and for an appellate court to review that assessment.
We therefore vacate the civil penalty award and remand for reevaluation.
Regardless of how the district court then exercises its discretion, within a top-
down, a bottom-up, or some other analytical framework, the economic benefit
factor creates a nearly indispensable reference point. We have upheld some of the
findings on various factors, and found error in others. On remand, the district
court may take a renewed look at all factors in light of the new findings on some.

B. Gross Negligence

Under the CWA, a court may impose a higher per-barrel civil penalty if the
violation was “the result of gross negligence or willful misconduct.” 33 U.S.C. §
1321(b)(77)(D). According to the government, there was ample evidence presented
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at trial in support of CITGO’s gross negligence. Further, the government argues
that the district court erroneously applied the state-law definition of gross
negligence rather than the definition supplied by the CWA.

The district court began its analysis of gross negligence by stating “[u]nder
Louisiana law, gross negligence is willful, wanton, and reckless conduct that falls
between intent to do wrong and ordinary negligence.” This statement, the
government argues, creates uncertainty as to whether the district court applied the
proper legal standard. The government points out that the state-law definition
equates gross negligence with willful misconduct, whereas the CWA uses those
terms in the disjunctive.

“Gross negligence” is a label that straddles the divide between intentional and
accidental actions. The Louisiana Supreme Court has said that “often [there is] no
clear distinction between such willful, wanton, or reckless conduct and ‘gross’
negligence, and the two have tended to merge and take on the same meaning.”
Brown v. ANA Ins. Grp., 994 So. 2d 1265, 1269 n.7 (La. 2008) (quotations
omitted). We see no error in the district court’s articulation of its understanding of
this term that is neither fish nor fowl. It does not appear that the district court
relied on the state-law definition anyway. After it offered the state-law definition
of gross negligence, the district court stated that “it does not find that CITGO’s
actions or inactions rise to the level of gross negligence or willful Misconduct” and
“the Court finds no gross negligence or willful misconduct on the part of CITGO.”
Given these subsequent statements, we conclude the district court applied the
correct legal standard.

The government also contends that the district court’s failure to find gross
negligence is contrary to the overwhelming evidence of such negligence. CITGO
completed construction on a multi-million dollar wastewater treatment facility at
its Lake Charles refinery in 1994. According to CITGO, the facility was designed to
withstand a “25-year/24-hour” storm (a storm of a strength seen only once in 25
years, lasting 24 hours). By 1996, just two years after the facility’s completion, a
supervisor requested the construction of an additional storage tank, citing the
inadequacy of the two existing storage tanks to accommodate stormwater. The
following year, a CITGO engineer warned: “Since the system is already marginal
for stormwater capacity, it is imperative that excess oil and solids be removed so
that this capacity can be used to store stormwater.” Despite this warning, CITGO
failed to repair the oil skimming system designed to remove floating waste oil.
While CITGO employed other methods to remove waste oil from the tanks, such as
using portable pumps, it had abandoned those methods by 2000. As a result,
sludge and waste oil continued to accumulate in the tanks for years, causing the
tank levels to rise and lessening their ability to accommodate stormwater.
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In 2002, CITGO employed an environmental consulting firm to evaluate the
facility’s stormwater capacity. The results of that study again called for the addition
of a third storage tank. CITGO points out that it acted on this recommendation and
constructed a third tank. It did not begin construction until 2005—three years after
receiving the recommendation—and it did not complete construction until 2007,
which unfortunately was after the spill.

CITGO’s own investigation of the spill revealed it had several “root causes.” First,
CITGO’s wastewater treatment facility was inadequate to handle stormwater, a fact
identified by the 2002 study. Second, CITGO did not have a procedure in place to
monitor the amount of waste oil accumulating in the tanks. Third, CITGO failed to
remove waste oil and sludge from the tanks on a regular basis.

Despite the above facts, all of which were put before the district court during a two-
week bench trial through testimony from numerous witnesses and the
introduction of hundreds of exhibits, the district court concluded in less than one
page of analysis that CITGO was not grossly negligent. Not illogically, the district
court credited CITGO for having undertaken, prior to the storm, the construction
of the third storage tank. That tank, though, was not completed until more than a
year after the storm. The district court found that prior to the completion of the
third storage tank, CITGO had made other improvements to the plant's
functionality and capacity, including paving a dike around the storage tanks to
contain overflows. The court also referred to evidence that CITGO was working on
a plan to remove the excess sludge from the tanks shortly before the spill; though
it is unclear from the record what steps if any had been taken to implement the
plan. Finally, the court reasoned that even though the tanks were overburdened, it
was unlikely that they would have overflowed had it not been for the excessive
amount of rain that fell on the day of the spill.

A district court’s “finding that a party is negligent or grossly negligent is a finding
of fact and must stand unless clearly erroneous.” Houston Exploration Co. v.
Halliburton Energy Servs., Inc., 269 F.3d 528, 531 (5th Cir. 2001). “A finding of
fact is ‘clearly erroneous’ when although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite and firm conviction
that a mistake has been committed.” Id. In this case there is some evidence of
CITGO’s efforts to address the inadequacies of its wastewater storage tanks. By
finding nothing more than simple negligence, the district court discounted the
seriousness of CITGO’s multi-year wait before it began taking the corrective
measures required at this plant. In our view, though, almost winning a highly risky
gamble with the environment does not much affect the egregiousness of having
been gambling in the first place.

We have acknowledged the need to uphold the district court’s findings unless
clearly erroneous. We make no ruling on this question now. The category of
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negligence into which CITGO’s conduct is placed is part of the overall analysis
underlying the setting of the appropriate penalty. Because of the conclusions we
have already set out, the district court will have the obligation on remand to re-
analyze the civil penalty award. At that time, the district court should reconsider
all its findings with respect to CITGO’s conduct, giving special attention to what
CITGO knew prior to the oil spill and its delays in addressing recognized
deficiencies. ***

In re Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of
Mexico, on April 20, 2010, 21 F. Supp. 3d 657 (E.D. La. 2014) (Findings
of Fact and Conclusions of Law)

Barbier, District Judge:

HxK*

i. Legal Standard Re: “Gross Negligence” and “Willful Misconduct”

481. Formulating the standard for gross negligence or willful misconduct is an
issue of law. Determining whether or not BPXP’s conduct amounted to negligence,
gross negligence, or willful misconduct is an issue of fact.

482. The CWA does not define “gross negligence or willful misconduct.” The
United States and BP disagree over the meaning of “gross negligence,” but more or
less agree over the meaning of “willful misconduct.”

483. The Government urges that gross negligence, like ordinary negligence,
requires only objective, not subjective, proof. While ordinary negligence is a failure
to exercise the degree of care that someone of ordinary prudence would have
exercised in the same circumstances, gross negligence is an extreme departure
from the care required under the circumstances or a failure to exercise even slight
care. Thus, the United States contends that gross negligence differs from ordinary
negligence only in degree, not in kind.

484. BP urges that gross negligence has objective and subjective elements. Like the
United States, BP contends that gross negligence requires an extreme departure
from the ordinary standard of care (objective element). However, BP also claims
that the actor must have what BP calls a “culpable mental state” (subjective
element). According to BP, the subjective element requires that the actor must
have actual, subjective awareness of the risk involved, but nevertheless proceed
with conscious indifference to the rights, safety, or welfare of others.

485. The United States and BP generally agree over the meaning of “willful
misconduct.”
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486. According to the Government, willful misconduct is

an act, intentionally done, with knowledge that the performance will
probably result in injury, or done in such a way as to allow an
inference of a reckless disregard of the probable consequences. If the
harm results from an omission, the omission must be intentional, and
the actor must either know the omission will result in damage or the
circumstances surrounding the failure to act must allow an
implication of a reckless disregard of the probable consequences.

487. BP claims that willful misconduct, like gross negligence, requires a culpable
state of mind; however, willful misconduct “entails an even more culpable state of
mind than ‘gross negligence.”” BP states that “[w]illful misconduct includes the
defendant actually intending to cause injury (actual intent), as well as the
defendant knowing that its conduct will naturally or probably cause injury
(constructive intent or recklessness).”

488. Restating the parties’ positions in terms of “recklessness” helps frame the
issue. Courts often use “reckless” to refer to conduct that “is not intentional or
malicious, nor is it necessarily callous toward the risk of harming others, as
opposed to unheedful of it. Under BP’s proposed rubric, “gross negligence” and
“recklessness” are treated as synonyms; BP’s definition of “willful misconduct” also
includes reckless conduct, but extends to intentional misconduct as well. Thus, BP
places reckless conduct in both “gross negligence” and “willful misconduct.” The
United States avoids this overlap by confining “reckless” to “willful misconduct”
(which, like BP's definition, also extends to intentional conduct).

489. Turning to the statutory language, the Court notes that the phrase “gross
negligence or willful misconduct” is disjunctive, which suggests that these terms
have distinct meanings under the statute. This tends to support the United States’
position.

490. OPA’s text makes clear that “gross negligence” and “willful misconduct” are
distinct forms of conduct. One section of OPA states that “gross negligence or
willful misconduct” will lift the limits of liability. Another section of OPA states
that “willful misconduct” by a responsible party will provide the responsible party’s
guarantor with a defense to liability, without reference to “gross negligence.”
Because only “willful misconduct” creates this defense, OPA treats “willful
misconduct” as distinct from, and more egregious than, “gross negligence.”

491. “Gross negligence” and “willful misconduct” have the same meanings under

OPA and the CWA. Thus, the CWA also treats “willful misconduct” as conduct
distinct from, and more egregious than, “gross negligence.”
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492. Because “gross negligence” and “willful misconduct” are distinct under the
CWA, “reckless” conduct cannot be included in both terms. Given that the United
States and BP agree that reckless conduct is included in “willful misconduct,”
reckless conduct cannot be included in “gross negligence.” Therefore, the United
States' definitions must be correct.

493. The “cluster of ideas” surrounding gross negligence also supports this
conclusion. When Congress inserts a legal term of art into a statute, “it presumably
knows and adopts the cluster of ideas that were attached to each borrowed word in
the body of learning from which it was taken and the meaning its use will convey
to the judicial mind unless otherwise instructed.” A related idea is that courts:

. . . generally assume, in the absence of a plain indication to the
contrary, that Congress when it enacts a statute is not making the
application of the federal act dependent on state law. That assumption
is based on the fact that the application of federal legislation is
nationwide and at times on the fact that the federal program would be
impaired if state law were to control.

Because the CWA is a federal statute that applies uniformly across all states,
interpreting the statutory terms “gross negligence” and “willful misconduct” is a
matter of federal law and should be based on a uniform interpretation of the terms,
as opposed to, for example, the tort law of the state where the conduct or spill
occurred. A court may look generally to states' laws in an effort to divine the
“cluster of ideas” surrounding a term like “gross negligence,” but it should not
cherry-pick the law of a particular state.

494. Both BP and the United States find cases that support their proposed
definitions of “gross negligence.” This is unsurprising considering that “‘[g]ross
negligence’ is a nebulous term that is defined in a multitude of ways, depending on
the legal context and the jurisdiction.” However, when the “cluster of ideas”
surrounding “gross negligence” is considered, the prevailing notion is that gross
negligence differs from ordinary negligence in terms of degree, and both are
different in kind from reckless, wanton, and willful misconduct.

495. Additional support comes from the fact that the pre-OPA version of the CWA
used “willful negligence or willful misconduct” as the standard for enhanced civil
penalties. The Fourth Circuit interpreted “willful negligence” to mean “reckless
disregard for the probable consequences of a voluntary act or omissions." The fact
that OPA replaced “willful negligence” with “gross negligence” suggests that
Congress intended a different and lower standard to apply—particularly when
considered with the fact that one purpose of OPA was to increase the deterrent
effect civil penalties would have on oil spills.
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496. BP attempts to find support in the congressional debates over OPA. BP quotes
Representative Synar, who remarked, “[ G]ross negligence and willful misconduct
...1s conduct that is intended to injure or is reckless, showing the wanton disregard
for the harm to others which is the likely result of a certain course of action or
activity. . . . The[se] are extraordinarily difficult to prove.”” However, BP omits
language that supports the Government's position. *** Nor does BP mention
Representative Gejdenson’s statement, “[T]he definition of gross negligence that
this legislation uses to determine whether the liability caps are broken is: ‘A. The
failure to exercise a standard of care which even a careless person would exercise.’”
When considered as a whole, the most BP could fairly state about these debates is
that they provide conflicting views on how gross negligence is defined.

497. After post-trial briefing was complete, the Fifth Circuit issued its opinion in
United States v. Citgo Petroleum Corp. There the question of how “gross
negligence” is defined under the CWA was presented. However, Citgo's answer is
vague, as explained in the margin.

498. For the reasons stated, the Court believes that the United States provides the
correct definitions of “gross negligence” and “willful misconduct” for purposes of
the CWA. However, because it is unclear what standard Citgo may have applied,
the Court will also assume that “gross negligence” is equivalent to “recklessness”
and analyze the facts under that standard as well. ***

iv. Attribution

522. BP asserts that BPXP cannot be held liable for enhanced penalties under the
CWA when the gross negligence or willful misconduct was committed by its
employees; instead, BPXP must have authorized or ratified this misconduct. BP
contends this is the “traditional common-law rule” that applies to punitive
damages, which, absent contrary statutory language, should also apply to the CWA.
BP supports its position by pointing out that OPA explicitly attributes an agent’s
or employee’s gross negligence or willful misconduct to the corporate principal or
employer for purposes of removing liability caps, but similar language does not
appear in the CWA. BP claims that this shows that Congress deliberately chose not
to deviate from the “traditional common-law rule” in the CWA.

523. The Court does not agree.

524. The CWA states, in pertinent part, “In any case in which a [discharge of oil]
was the result of gross negligence or willful misconduct of a person described in
subparagraph (A), the person shall be subject to [higher maximum civil
penalties].” Subparagraph (A) is the strict-liability penalty provision for non-
negligent and negligent conduct. It states, “Any person who is the owner, operator,
or person in charge of any vessel . . . or offshore facility from which oil . . . is
discharged . . . shall be subject to a civil penalty in an amount up to . .. [$1,100].”
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525. “Person” is defined under the CWA to include “corporations” and contains no
requirement to identify corporate management, officers, etc. The enhanced
penalty provision, § 1321(b)(7)(D), also does not require any specific level of
corporate management; it merely refers back to the entities that can be held strictly
liable under the CWA.

526. Congress could have added a requirement that corporate management, etc.,
be involved in order to obtain enhanced penalties, but it did not. In fact, Congress
actually removed similar requirements from the CWA when it passed OPA.

527. Prior to OPA, the CWA’s provision governing civil penalty actions established
a two-tier penalty structure, similar in some respects to the one in effect today.
Like the lower, strict-liability penalty in the current version, the pre-OPA CWA
stated that “[a]ny owner, operator, or person in charge of any . . . offshore facility .
. . [or] vessel from which oil . . . is discharged” was liable for a civil penalty not
exceeding $50,000. However, in order to access the higher maximum civil penalty
of $250,000, the pre-OPA CWA required the Government to not only show that
the discharge “was the result of willful negligence or willful misconduct,” but also
that this conduct was “within the privity and knowledge of the owner,
operator or person in charge.” When OPA rewrote the CWA’s civil penalty
provisions, it removed the “privity and knowledge” language.

528. “Privity and knowledge” under the former version of the CWA meant the same
as it does under the Limitation of Liability Act. Courts applying the Limitation Act
to corporate owners interpret “privity and knowledge” to mean “the privity and
knowledge of a managing agent, officer, or supervising employee, including
shoreside personnel.” Consequently, one of the most difficult issues that arise
under the Limitation Act is whether the person responsible for the error is
sufficiently high up in the corporate hierarchy that her acts or omissions will be
deemed within the owner’s “privity and knowledge.”

529. Thus, when OPA deleted “privity and knowledge” from the CWA, it removed
a significant hurdle to accessing higher maximum penalties:

no longer was the Government required to show that the extra-
negligent conduct was committed by an employee of a certain rank or
an agent with the requisite level of authority.230 BP's argument
would replace the hurdle Congress deliberately removed with one
even higher.

530. Additionally, while the common-law rule regarding a corporation’s punitive
liability may have been clear over a century ago, that was certainly not the case
when Congress enacted the current version of the CWA's civil penalty provision,
nor is it so today. In fact, BP cites no cases that have applied its interpretation to
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the CWA, nor has the Court found any. BP relies heavily on the Fifth Circuit's
decision in In re: P&E Boat Rentals, Inc., which concerned punitive damages
under maritime law. As explained above, however, maritime law does not
necessarily supply a standard for the CWA, which may not always overlap with
admiralty jurisdiction. Furthermore, other maritime circuits disagree with P&E
Boats, and the Supreme Court was equally divided on this issue, which lends
further supports to the point that by 1990, the general common law, and perhaps
general maritime law as well, had changed considerably from the “traditional” rule.

531. For these reasons, the Court concludes that a corporation is vicariously liable
under the CWA’s enhanced penalty provision for the gross negligence and/or
willful misconduct of its employees. Consequently, the Court need not determine
whether BPXP authorized or ratified the conduct, or whether Vidrine and Hafle (or
any other BP employee) were “managerial agents,” or any other attribution
standard that may apply under general maritime law, “traditional” common law,
or any other law or jurisdiction. ***

Further Reading:

In re Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico,
on April 20, 2010, 148 F. Supp. 3d 563 (E.D. La. 2015) (Findings of Fact
and Conclusions of Law, Penalty Phase) (applying the factors from 33 U.S.C.
§ 1321(b)(8) to assess a penalty of $159.5 million against Anadarko under the Clean
Water Act)
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Chapter 5: Federal Environmental Legislation: Oil Pollution Act of
1990

33 U.S.C. § 2701 Definitions

For the purposes of this Act, the term--
(1) "act of God" means an unanticipated grave natural disaster or other
natural phenomenon of an exceptional, inevitable, and irresistible character
the effects of which could not have been prevented or avoided by the exercise
of due care or foresight;
(2) "barrel" means 42 United States gallons at 60 degrees fahrenheit;
(3) "claim" means a request, made in writing for a sum certain, for
compensation for damages or removal costs resulting from an incident;
(4) "claimant" means any person or government who presents a claim for
compensation under this title;
(5) "damages" means damages specified in section 1002(b) of this Act [33
U.S.C. § 2702(b)], and includes the cost of assessing these damages;
(6) "deepwater port" is a facility licensed under the Deepwater Port Act of
1974 (33 U.S.C. 1501-1524);
(7) "discharge" means any emission (other than natural seepage),
intentional or unintentional, and includes, but is not limited to, spilling,
leaking, pumping, pouring, emitting, emptying, or dumping;
(8) "exclusive economic zone" means the zone established by Presidential
Proclamation Numbered 5030, dated March 10, 1983, including the ocean
waters of the areas referred to as "eastern special areas" in Article 3(1) of the
Agreement between the United States of America and the Union of Soviet
Socialist Republics on the Maritime Boundary, signed June 1, 1990;
(9) "facility" means any structure, group of structures, equipment, or device
(other than a vessel) which is used for one or more of the following purposes:
exploring for, drilling for, producing, storing, handling, transferring,
processing, or transporting oil. This term includes any motor vehicle, rolling
stock, or pipeline used for one or more of these purposes;
(10) "foreign offshore unit" means a facility which is located, in whole or in
part, in the territorial sea or on the continental shelf of a foreign country and
which is or was used for one or more of the following purposes: exploring
for, drilling for, producing, storing, handling, transferring, processing, or
transporting oil produced from the seabed beneath the foreign country's
territorial sea or from the foreign country's continental shelf;
(11) "Fund" means the Oil Spill Liability Trust Fund, established by section
9509 of the Internal Revenue Code of 1986 (26 U.S.C. 9509);
(12) "gross ton" has the meaning given that term by the Secretary under part
J of title 46, United States Code [46 U.S.C. §§ 14101 et seq.];
(13) "guarantor" means any person, other than the responsible party, who
provides evidence of financial responsibility for a responsible party under
this Act;
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(14) "incident" means any occurrence or series of occurrences having the
same origin, involving one or more vessels, facilities, or any combination
thereof, resulting in the discharge or substantial threat of discharge of oil;
K *k*

(16) "lessee" means a person holding a leasehold interest in an oil or gas
lease on lands beneath navigable waters (as that term is defined in section
2(a) of the Submerged Lands Act (43 U.S.C. 1301(a))) or on submerged lands
of the Outer Continental Shelf, granted or maintained under applicable State
law or the Outer Continental Shelf Lands Act (43 U.S.C. 1331 et seq.);

(177) "liable" or "liability" shall be construed to be the standard of liability
which obtains under section 311 of the Federal Water Pollution Control Act
(33 U.S.C. 1321);

(18) "mobile offshore drilling unit" means a vessel (other than a self-
elevating lift vessel) capable of use as an offshore facility;

(19) "National Contingency Plan" means the National Contingency Plan
prepared and published under section 311(d) of the Federal Water Pollution
Control Act [33 U.S.C. § 1321(d)], as amended by this Act, or revised under
section 105 of the Comprehensive Environmental Response, Compensation,
and Liability Act (42 U.S.C. 9605);

(20) "natural resources" includes land, fish, wildlife, biota, air, water,
ground water, drinking water supplies, and other such resources belonging
to, managed by, held in trust by, appertaining to, or otherwise controlled by
the United States (including the resources of the exclusive economic zone),
any State or local government or Indian tribe, or any foreign government;
(21) "navigable waters" means the waters of the United States, including the
territorial sea;

(22) "offshore facility" means any facility of any kind located in, on, or under
any of the navigable waters of the United States, and any facility of any kind
which is subject to the jurisdiction of the United States and is located in, on,
or under any other waters, other than a vessel or a public vessel;

(23) "oil" means oil of any kind or in any form, including petroleum, fuel
oil, sludge, oil refuse, and oil mixed with wastes other than dredged spoil,
but does not include any substance which is specifically listed or designated
as a hazardous substance under subparagraphs (A) through (F) of section
101(14) of the Comprehensive Environmental Response, Compensation, and
Liability Act (42 U.S.C. 9601) and which is subject to the provisions of that
Act;

(24) "onshore facility" means any facility (including, but not limited to,
motor vehicles and rolling stock) of any kind located in, on, or under, any
land within the United States other than submerged land;

(25) the term "Outer Continental Shelf facility" means an offshore facility
which is located, in whole or in part, on the Outer Continental Shelf and is
or was used for one or more of the following purposes: exploring for, drilling

142


https://advance.lexis.com/search/?pdmfid=1000516&crid=a4f6a363-9fd2-4aee-a67b-5aeeec3750a7&pdsearchterms=33+usc+2701&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=4trc9kk&earg=pdpsf&prid=b5458629-c1cc-443e-9148-f3119350029b
https://advance.lexis.com/search/?pdmfid=1000516&crid=a4f6a363-9fd2-4aee-a67b-5aeeec3750a7&pdsearchterms=33+usc+2701&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=4trc9kk&earg=pdpsf&prid=b5458629-c1cc-443e-9148-f3119350029b
https://advance.lexis.com/search/?pdmfid=1000516&crid=a4f6a363-9fd2-4aee-a67b-5aeeec3750a7&pdsearchterms=33+usc+2701&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=4trc9kk&earg=pdpsf&prid=b5458629-c1cc-443e-9148-f3119350029b
https://advance.lexis.com/search/?pdmfid=1000516&crid=a4f6a363-9fd2-4aee-a67b-5aeeec3750a7&pdsearchterms=33+usc+2701&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=4trc9kk&earg=pdpsf&prid=b5458629-c1cc-443e-9148-f3119350029b
https://advance.lexis.com/search/?pdmfid=1000516&crid=a4f6a363-9fd2-4aee-a67b-5aeeec3750a7&pdsearchterms=33+usc+2701&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=4trc9kk&earg=pdpsf&prid=b5458629-c1cc-443e-9148-f3119350029b
https://advance.lexis.com/search/?pdmfid=1000516&crid=a4f6a363-9fd2-4aee-a67b-5aeeec3750a7&pdsearchterms=33+usc+2701&pdstartin=hlct%3A1%3A5&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=4trc9kk&earg=pdpsf&prid=b5458629-c1cc-443e-9148-f3119350029b

for, producing, storing, handling, transferring, processing, or transporting
oil produced from the Outer Continental Shelf;
(26) "owner or operator"--
(A) means--
(i) in the case of a vessel, any person owning, operating, or
chartering by demise, the vessel;
(ii) in the case of an onshore facility, offshore facility, or foreign
offshore unit or other facility located seaward of the exclusive
economic zone, any person or entity owning or operating such
facility; ***
(27) "person" means an individual, corporation, partnership, association,
State, municipality, commission, or political subdivision of a State, or any
interstate body;
(28) "permittee" means a person holding an authorization, license, or
permit for geological exploration issued under section 11 of the Outer
Continental Shelf Lands Act (43 U.S.C. 1340) or applicable State law; ***
(30) "remove" or "removal" means containment and removal of oil or a
hazardous substance from water and shorelines or the taking of other
actions as may be necessary to minimize or mitigate damage to the public
health or welfare, including, but not limited to, fish, shellfish, wildlife, and
public and private property, shorelines, and beaches;
(31) "removal costs" means the costs of removal that are incurred after a
discharge of oil has occurred or, in any case in which there is a substantial
threat of a discharge of oil, the costs to prevent, minimize, or mitigate oil
pollution from such an incident;
(32) "responsible party" means the following;:
(A) Vessels. In the case of a vessel, any person owning, operating, or
demise chartering the vessel. In the case of a vessel, the term
"responsible party" also includes the owner of oil being transported in
a tank vessel with a single hull after December 31, 2010 (other than a
vessel described in section 3703a(b)(3) of title 46, United States
Code).
(B) Onshore facilities. In the case of an onshore facility (other than a
pipeline), any person owning or operating the facility, except a Federal
agency, State, municipality, commission, or political subdivision of a
State, or any interstate body, that as the owner transfers possession
and right to use the property to another person by lease, assignment,
or permit.
(C) Offshore facilities. In the case of an offshore facility (other than a
pipeline or a deepwater port licensed under the Deepwater Port Act of
1974 (33 U.S.C. 1501 et seq.)), the lessee or permittee of the area in
which the facility is located or the holder of a right of use and
easement granted under applicable State law or the Outer Continental
Shelf Lands Act (43 U.S.C. 1301-1356) for the area in which the facility
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is located (if the holder is a different person than the lessee or
permittee), except a Federal agency, State, municipality, commission,
or political subdivision of a State, or any interstate body, that as owner
transfers possession and right to use the property to another person
by lease, assignment, or permit.
(D) Foreign facilities. In the case of a foreign offshore unit or other
facility located seaward of the exclusive economic zone, any person or
other entity owning or operating the facility, and any leaseholder,
permit holder, assignee, or holder of a right of use and easement
granted under applicable foreign law for the area in which the facility
is located.
(E) Deepwater ports. In the case of a deepwater port licensed under
the Deepwater Port Act of 1974 (33 U.S.C. 1501-1524), the licensee.
(F) Pipelines. In the case of a pipeline, any person owning or
operating the pipeline. ***
(33) "Secretary" means the Secretary of the department in which the Coast
Guard is operating;
(34) "tank vessel" means a vessel that is constructed or adapted to carry, or
that carries, oil or hazardous material in bulk as cargo or cargo residue, and
that--
(A) is a vessel of the United States;
(B) operates on the navigable waters; or
(C) transfers oil or hazardous material in a place subject to the
jurisdiction of the United States;
(35) "territorial seas" means the belt of the seas measured from the line of
ordinary low water along that portion of the coast which is in direct contact
with the open sea and the line marking the seaward limit of inland waters,
and extending seaward a distance of 3 miles;
(36) "United States" and "State" mean the several States of the United
States, the District of Columbia, the Commonwealth of Puerto Rico, Guam,
American Samoa, the United States Virgin Islands, the Commonwealth of
the Northern Marianas, and any other territory or possession of the United
States;
(37) '"vessel" means every description of watercraft or other artificial
contrivance used, or capable of being used, as a means of transportation on
water, other than a public vessel; ***

33 U.S.C. § 2702 Elements of Liability
(a) In general. Notwithstanding any other provision or rule of law, and
subject to the provisions of this Act, each responsible party for a vessel or a

facility from which oil is discharged, or which poses the substantial threat of
a discharge of oil, into or upon the navigable waters or adjoining shorelines
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or the exclusive economic zone is liable for the removal costs and damages
specified in subsection (b) that result from such incident.
(b) Covered removal costs and damages.

(1) Removal costs. The removal costs referred to in subsection (a) are--
(A) all removal costs incurred by the United States, a State, or an
Indian tribe under subsection (c), (d), (e), or (1) of section 311 of the
Federal Water Pollution Control Act (33 U.S.C. 1321), as amended
by this Act, under the Intervention on the High Seas Act (33 U.S.C.
1471 et seq.), or under State law; and
(B) any removal costs incurred by any person for acts taken by the
person which are consistent with the National Contingency Plan.

(2) Damages. The damages referred to in subsection (a) are the

following:

(A) Natural resources. Damages for injury to, destruction of, loss of,
or loss of use of, natural resources, including the reasonable costs of
assessing the damage, which shall be recoverable by a United States
trustee, a State trustee, an Indian tribe trustee, or a foreign trustee.
(B) Real or personal property. Damages for injury to, or economic
losses resulting from destruction of, real or personal property, which
shall be recoverable by a claimant who owns or leases that property.
(C) Subsistence use. Damages for loss of subsistence use of natural
resources, which shall be recoverable by any claimant who so uses
natural resources which have been injured, destroyed, or lost,
without regard to the ownership or management of the resources.
(D) Revenues. Damages equal to the net loss of taxes, royalties,
rents, fees, or net profit shares due to the injury, destruction, or loss
of real property, personal property, or natural resources, which shall
be recoverable by the Government of the United States, a State, or a
political subdivision thereof.
(E) Profits and earning capacity. Damages equal to the loss of profits
or impairment of earning capacity due to the injury, destruction, or
loss of real property, personal property, or natural resources, which
shall be recoverable by any claimant.
(F) Public services. Damages for net costs of providing increased or
additional public services during or after removal activities,
including protection from fire, safety, or health hazards, caused by a
discharge of oil, which shall be recoverable by a State, or a political
subdivision of a State. ***

(d) Liability of third parties.

(1) In general.

(A) Third party treated as responsible party. Except as provided in
subparagraph (B), in any case in which a responsible party
establishes that a discharge or threat of a discharge and the resulting
removal costs and damages were caused solely by an act or omission
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of one or more third parties described in section 1003(a)(3) [33
U.S.C. § 2703(a)(3)] (or solely by such an act or omission in
combination with an act of God or an act of war), the third party or
parties shall be treated as the responsible party or parties for
purposes of determining liability under this title.
(B) Subrogation of responsible party. If the responsible party alleges
that the discharge or threat of a discharge was caused solely by an
act or omission of a third party, the responsible party--
(i) in accordance with section 1013 [33 U.S.C. § 2713], shall pay
removal costs and damages to any claimant; and
(ii) shall be entitled by subrogation to all rights of the United
States Government and the claimant to recover removal costs or
damages from the third party or the Fund paid under this
subsection.
(2) Limitation applied.
(A) Owner or operator of vessel or facility. If the act or omission of
a third party that causes an incident occurs in connection with a
vessel or facility owned or operated by the third party, the liability of
the third party shall be subject to the limits provided in section 1004
[33 U.S.C. § 2704] as applied with respect to the vessel or facility.
(B) Other cases. In any other case, the liability of a third party or
parties shall not exceed the limitation which would have been
applicable to the responsible party of the vessel or facility from
which the discharge actually occurred if the responsible party were
liable.

33 U.S.C. § 2703 Defenses to Liability

(a) Complete defenses. A responsible party is not liable for removal costs or
damages under section 1002 [33 U.S.C. § 2702] if the responsible party
establishes, by a preponderance of the evidence, that the discharge or
substantial threat of a discharge of oil and the resulting damages or removal
costs were caused solely by--
(1) an act of God;
(2) an act of war;
(3) an act or omission of a third party, other than an employee or agent of
the responsible party or a third party whose act or omission occurs in
connection with any contractual relationship with the responsible party
(except where the sole contractual arrangement arises in connection with
carriage by a common carrier by rail), if the responsible party establishes,
by a preponderance of the evidence, that the responsible party--
(A) exercised due care with respect to the oil concerned, taking into
consideration the characteristics of the oil and in light of all relevant
facts and circumstances; and
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(B) took precautions against foreseeable acts or omissions of any such
third party and the foreseeable consequences of those acts or
omissions; or
(4) any combination of paragraphs (1), (2), and (3).
(b) Defenses as to particular claimants. A responsible party is not liable under
section 1002 [33 U.S.C. § 2702] to a claimant, to the extent that the incident
is caused by the gross negligence or willful misconduct of the claimant.
(c) Limitation on complete defense. Subsection (a) does not apply with
respect to a responsible party who fails or refuses--
(1) to report the incident as required by law if the responsible party knows
or has reason to know of the incident;
(2) to provide all reasonable cooperation and assistance requested by a
responsible official in connection with removal activities; or
(3) without sufficient cause, to comply with an order issued under
subsection (c) or (e) of section 311 of the Federal Water Pollution Control
Act (33 U.S.C. 1321), as amended by this Act, or the Intervention on the
High Seas Act (33 U.S.C. 1471 et seq.).
(d) Definition of contractual relationship.
(1) In general. For purposes of subsection (a)(3) the term "contractual
relationship" includes, but is not limited to, land contracts, deeds,
easements, leases, or other instruments transferring title or possession,
unless--
(A) the real property on which the facility concerned is located was
acquired by the responsible party after the placement of the oil on, in,
or at the real property on which the facility concerned is located;
(B) one or more of the circumstances described in subparagraph (A),
(B), or (C) of paragraph (2) is established by the responsible party by a
preponderance of the evidence; and
(C) the responsible party complies with paragraph (3).
(2) Required circumstance. The circumstances referred to in paragraph
(1)(B) are the following:
(A) At the time the responsible party acquired the real property on
which the facility is located the responsible party did not know and had
no reason to know that oil that is the subject of the discharge or
substantial threat of discharge was located on, in, or at the facility.
(B) The responsible party is a government entity that acquired the
facility--
(i) by escheat;
(ii) through any other involuntary transfer or acquisition; or
(iii) through the exercise of eminent domain authority by
purchase or condemnation.
(C) The responsible party acquired the facility by inheritance or
bequest.
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(3) Additional requirements. For purposes of paragraph (1)(C), the
responsible party must establish by a preponderance of the evidence that
the responsible party--
(A) has satisfied the requirements of section 1003(a)(3)(A) and (B)
[subsec. (a)(3)(A) and (B) of this section];
(B) has provided full cooperation, assistance, and facility access to the
persons that are authorized to conduct removal actions, including the
cooperation and access necessary for the installation, integrity,
operation, and maintenance of any complete or partial removal action;
(C) is in compliance with any land use restrictions established or relied
on in connection with the removal action; and
(D) has not impeded the effectiveness or integrity of any institutional
control employed in connection with the removal action. ***
(5) Previous owner or operator. Nothing in this paragraph or in section
1003(a)(3) [subsec. (a)(3) of this section] shall diminish the liability of any
previous owner or operator of such facility who would otherwise be liable
under this Act. Notwithstanding this paragraph, if a responsible party
obtained actual knowledge of the discharge or substantial threat of
discharge of oil at such facility when the responsible party owned the
facility and then subsequently transferred ownership of the facility or the
real property on which the facility is located to another person without
disclosing such knowledge, the responsible party shall be treated as liable
under [section] 1002(a) [33 U.S.C. § 2702(a)] and no defense under section
1003(a) [subsec. (a) of this section] shall be available to such responsible
party.
(6) Limitation on defense. Nothing in this paragraph shall affect the
liability under this Act of a responsible party who, by any act or omission,
caused or contributed to the discharge or substantial threat of discharge of
oil which is the subject of the action relating to the facility.

33 U.S.C. § 2704 Limits on Liability

(a) General rule. Except as otherwise provided in this section, the total of the
liability of a responsible party under section 1002 [33 U.S.C. § 2702] and any
removal costs incurred by, or on behalf of, the responsible party, with respect
to each incident shall not exceed--
(1) for a tank vessel, the greater of--
(A) with respect to a single-hull vessel, including a single-hull vessel
fitted with double sides only or a double bottom only, $ 3,000 per gross
ton;
(B) with respect to a vessel other than a vessel referred to in
subparagraph (A), $ 1,900 per gross ton; or
(C) (i) with respect to a vessel greater than 3,000 gross tons that is--
(I) a vessel described in subparagraph (A), $ 22,000,000; or
(IT) a vessel described in subparagraph (B), $ 16,000,000; or
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(ii) with respect to a vessel of 3,000 gross tons or less that is--
(I) a vessel described in subparagraph (A), $ 6,000,000; or
(II) a vessel described in subparagraph (B), $ 4,000,000;
(2) for any other vessel, $ 950 per gross ton or $ 800,000, whichever is
greater;
(3) for an offshore facility except a deepwater port, the total of all removal
costs plus $ 75,000,000; and
(4) for any onshore facility and a deepwater port, $ 350,000,000.
(b) Division of liability for mobile offshore drilling units.
(1) Treated first as tank vessel. For purposes of determining the
responsible party and applying this Act and except as provided in
paragraph (2), a mobile offshore drilling unit which is being used as an
offshore facility is deemed to be a tank vessel with respect to the
discharge, or the substantial threat of a discharge, of oil on or above the
surface of the water.
(2) Treated as facility for excess liability. To the extent that removal costs
and damages from any incident described in paragraph (1) exceed the
amount for which a responsible party is liable (as that amount may be
limited under subsection (a)(1)), the mobile offshore drilling unit is
deemed to be an offshore facility. For purposes of applying subsection
(a)(3), the amount specified in that subsection shall be reduced by the
amount for which the responsible party is liable under paragraph (1).
(¢) Exceptions.
(1) Acts of responsible party. Subsection (a) does not apply if the incident
was proximately caused by--
(A) gross negligence or willful misconduct of, or
(B) the violation of an applicable Federal safety, construction, or
operating regulation by, the responsible party, an agent or employee
of the responsible party, or a person acting pursuant to a contractual
relationship with the responsible party (except where the sole
contractual arrangement arises in connection with carriage by a
common carrier by rail).
(2) Failure or refusal of responsible party. Subsection (a) does not apply
if the responsible party fails or refuses--
(A) to report the incident as required by law and the responsible party
knows or has reason to know of the incident;
(B) to provide all reasonable cooperation and assistance requested by
a responsible official in connection with removal activities; or
(C) without sufficient cause, to comply with an order issued under
subsection (c) or (e) of section 311 of the Federal Water Pollution
Control Act (33 U.S.C. 1321), as amended by this Act, or the
Intervention on the High Seas Act (33 U.S.C. 1471 et seq.).
(3) OCS facility or vessel. Notwithstanding the limitations established
under subsection (a) and the defenses of section 1003 [33 U.S.C. § 2703],
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all removal costs incurred by the United States Government or any State
or local official or agency in connection with a discharge or substantial
threat of a discharge of oil from any Outer Continental Shelf facility or a
vessel carrying oil as cargo from such a facility shall be borne by the
owner or operator of such facility or vessel.
(4) Certain tank vessels. Subsection (a)(1) shall not apply to--

(A) a tank vessel on which the only oil carried as cargo is an animal

fat or vegetable oil, as those terms are used in section 2 of the Edible

Oil Regulatory Reform Act [33 U.S.C. § 2720]; and

(B) a tank vessel that is designated in its certificate of inspection as

an oil spill response vessel (as that term is defined in section 2101 of

title 46, United States Code) and that is used solely for removal. ***
(4) Adjustment to reflect Consumer Price Index. The President, by
regulations issued not later than 3 years after the date of enactment of
the Delaware River Protection Act of 2006 [enacted July 11, 2006] and
not less than every 3 years thereafter, shall adjust the limits on liability
specified in subsection (a) to reflect significant increases in the Consumer
Price Index. ***

33 U.S.C. § 2706 Natural Resource Damages

(a) Liability. In the case of natural resource damages under section
1002(b)(2)(A) [33 U.S.C. § 2702(b)(2)(A)], liability shall be--
(1) to the United States Government for natural resources belonging to,
managed by, controlled by, or appertaining to the United States;
(2) to any State for natural resources belonging to, managed by,
controlled by, or appertaining to such State or political subdivision
thereof;
(3) to any Indian tribe for natural resources belonging to, managed by,
controlled by, or appertaining to such Indian tribe; and
(4) in any case in which section 1007 [33 U.S.C. § 2707] applies, to the
government of a foreign country for natural resources belonging to,
managed by, controlled by, or appertaining to such country. ***
(d) Measure of damages.
(1) In general. The measure of natural resource damages under section
1002(b)(2)(A) [33 U.S.C. § 2702(b)(2)(A)] is--
(A) the cost of restoring, rehabilitating, replacing, or acquiring the
equivalent of, the damaged natural resources;
(B) the diminution in value of those natural resources pending
restoration; plus
(C) the reasonable cost of assessing those damages.
(2) Determine costs with respect to plans. Costs shall be determined
under paragraph (1) with respect to plans adopted under subsection (c).
(3) No double recovery. There shall be no double recovery under this Act
for natural resource damages, including with respect to the costs of
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damage assessment or restoration, rehabilitation, replacement, or
acquisition for the same incident and natural resource.***

33 U.S.C. § 2707 Recovery by Foreign Claimants

(a) Required showing by foreign claimants.
(1) In general. In addition to satisfying the other requirements of this
Act, to recover removal costs or damages resulting from an incident a
foreign claimant shall demonstrate that--
(A) the claimant has not been otherwise compensated for the removal
costs or damages; and
(B) recovery is authorized by a treaty or executive agreement between
the United States and the claimant's country, or the Secretary of State,
in consultation with the Attorney General and other appropriate
officials, has certified that the claimant's country provides a
comparable remedy for United States claimants.
(2) Exceptions. Paragraph (1)(B) shall not apply with respect to recovery
by a resident of Canada in the case of an incident described in subsection
(b)(4).
(b) Discharges in foreign countries. A foreign claimant may make a claim for
removal costs and damages resulting from a discharge, or substantial threat
of a discharge, of oil in or on the territorial sea, internal waters, or adjacent
shoreline of a foreign country, only if the discharge is from--
(1) an Outer Continental Shelf facility or a deepwater port;
(2) a vessel in the navigable waters;
(3) a vessel carrying oil as cargo between 2 places in the United States;
or
(4) a tanker that received the oil at the terminal of the pipeline
constructed under the Trans-Alaska Pipeline Authorization Act (43
U.S.C. 1651 et seq.), for transportation to a place in the United States, and
the discharge or threat occurs prior to delivery of the oil to that place.
(c) "Foreign claimant" defined. In this section, the term "foreign claimant"
means--
(1) a person residing in a foreign country;
(2) the government of a foreign country; and
(3) an agency or political subdivision of a foreign country.

33 U.S.C. § 2708 Recovery by Responsible Party

(a) In general. The responsible party for a vessel or facility from which oil is
discharged, or which poses the substantial threat of a discharge of oil, may
assert a claim for removal costs and damages under section 1013 [33 U.S.C. §
2713] only if the responsible party demonstrates that--
(1) the responsible party is entitled to a defense to liability under section
1003 [33 U.S.C. § 2703]; or
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(2) the responsible party is entitled to a limitation of liability under

section 1004 [33 U.S.C. § 2704].
(b) Extent of recovery. A responsible party who is entitled to a limitation of
liability may assert a claim under section 1013 [33 U.S.C. § 2713] only to the
extent that the sum of the removal costs and damages incurred by the
responsible party plus the amounts paid by the responsible party, or by the
guarantor on behalf of the responsible party, for claims asserted under section
1013 [33 U.S.C. § 2713] exceeds the amount to which the total of the liability
under section 1002 [33 U.S.C. § 2702] and removal costs and damages
incurred by, or on behalf of, the responsible party is limited under section
1004 [33 U.S.C. § 2704].

33 U.S.C. § 2709 Contribution

A person may bring a civil action for contribution against any other person who is
liable or potentially liable under this Act or another law. The action shall be
brought in accordance with section 1017 [33 U.S.C. § 2717].

33 U.S.C. § 2710 Indemnification agreements

(a) Agreements not prohibited. Nothing in this Act prohibits any agreement
to insure, hold harmless, or indemnify a party to such agreement for any
liability under this Act.

(b) Liability not transferred. No indemnification, hold harmless, or similar
agreement or conveyance shall be effective to transfer liability imposed under
this Act from a responsible party or from any person who may be liable for an
incident under this Act to any other person.

(c) Relationship to other causes of action. Nothing in this Act, including the
provisions of subsection (b), bars a cause of action that a responsible party
subject to liability under this Act, or a guarantor, has or would have, by reason
of subrogation or otherwise, against any person.

33 U.S.C. § 2712 Uses of the Fund

(a) Uses generally. The Fund shall be available to the President for--

(1) the payment of removal costs, including the costs of monitoring removal
actions, determined by the President to be consistent with the National
Contingency Plan--

(A) by Federal authorities; or

(B) by a Governor or designated State official under subsection (d);
(2) the payment of costs incurred by Federal, State, or Indian tribe
trustees in carrying out their functions under section 1006 [33 U.S.C. §
2706] for assessing natural resource damages and for developing and
implementing plans for the restoration, rehabilitation, replacement, or
acquisition of the equivalent of damaged resources determined by the
President to be consistent with the National Contingency Plan;
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(3) the payment of removal costs determined by the President to be
consistent with the National Contingency Plan as a result of, and damages
resulting from, a discharge, or a substantial threat of a discharge, of oil
from a foreign offshore unit;
(4) the payment of claims in accordance with section 1013 [33 U.S.C. §
2713] for uncompensated removal costs determined by the President to
be consistent with the National Contingency Plan or uncompensated
damages;
(5) the payment of Federal administrative, operational, and personnel
costs and expenses reasonably necessary for and incidental to the
implementation, administration, and enforcement of this Act. ***
(b) Defense to liability for Fund. The Fund shall not be available to pay any
claim for removal costs or damages to a particular claimant, to the extent that
the incident, removal costs, or damages are caused by the gross negligence or
willful misconduct of that claimant. ***
() Rights of subrogation. Payment of any claim or obligation by the Fund
under this Act shall be subject to the United States Government acquiring by
subrogation all rights of the claimant or State to recover from the responsible
party. ***
(h) Period of limitations for claims.
(1) Removal costs. No claim may be presented under this title for
recovery of removal costs for an incident unless the claim is presented
within 6 years after the date of completion of all removal actions for that
incident.
(2) Damages. No claim may be presented under this section for recovery
of damages unless the claim is presented within 3 years after the date on
which the injury and its connection with the discharge in question were
reasonably discoverable with the exercise of due care, or in the case of
natural resource damages under section 1002(b)(2)(A) [33 U.S.C. §
2702(b)(2)(A)], if later, the date of completion of the natural resources
damage assessment under section 1006(e) [33 U.S.C. § 2706(e)]. ***

33 U.S.C. § 2713 Claims Procedure

(a) Presentation. Except as provided in subsection (b), all claims for removal
costs or damages shall be presented first to the responsible party or guarantor
of the source designated under section 1014(a) [33 U.S.C. § 2714(a)].
(b) Presentation to Fund.
(1) In general. Claims for removal costs or damages may be presented
first to the Fund--
(A) if the President has advertised or otherwise notified claimants
in accordance with section 1014(c) [33 U.S.C. § 2714(c)];
(B) by a responsible party who may assert a claim under section
1008 [33 U.S.C. § 2708];
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(C) by the Governor of a State for removal costs incurred by that
State; or
(D) by a United States claimant in a case where a foreign offshore
unit has discharged oil causing damage for which the Fund is liable
under section 1012(a) [33 U.S.C. § 2712(a)].
(2) Limitation on presenting claim. No claim of a person against the
Fund may be approved or certified during the pendency of an action by
the person in court to recover costs which are the subject of the claim.
(c) Election. If a claim is presented in accordance with subsection (a) and--
(1) each person to whom the claim is presented denies all liability for the
claim, or
(2) the claim is not settled by any person by payment within 9o days after
the date upon which (A) the claim was presented, or (B) advertising was
begun pursuant to section 1014(b) [33 U.S.C. § 2714(b)],whichever is
later, the claimant may elect to commence an action in court against the
responsible party or guarantor or to present the claim to the Fund.
(d) Uncompensated damages. If a claim is presented in accordance with this
section, including a claim for interim, short-term damages representing less
than the full amount of damages to which the claimant ultimately may be
entitled, and full and adequate compensation is unavailable, a claim for the
uncompensated damages and removal costs may be presented to the Fund.
K K%k
(f) Loan program.
(1) In general. The President shall establish a loan program under the
Fund to provide interim assistance to fishermen and aquaculture
producer claimants during the claims procedure. ***

33 U.S.C. § 2715 Subrogation

(a) In general. Any person, including the Fund, who pays compensation
pursuant to this Act to any claimant for removal costs or damages shall be
subrogated to all rights, claims, and causes of action that the claimant has
under any other law.
(b) Interim damages.
(1) In general. If a responsible party, a guarantor, or the Fund has made
payment to a claimant for interim, short-term damages representing less
than the full amount of damages to which the claimant ultimately may be
entitled, subrogation under subsection (a) shall apply only with respect
to the portion of the claim reflected in the paid interim claim.
(2) Final damages. Payment of such a claim shall not foreclose a
claimant's right to recovery of all damages to which the claimant
otherwise is entitled under this Act or under any other law.
(c) Actions on behalf of Fund. At the request of the Secretary, the Attorney
General shall commence an action on behalf of the Fund to recover any
compensation paid by the Fund to any claimant pursuant to this Act, and all
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costs incurred by the Fund by reason of the claim, including interest
(including prejudgment interest), administrative and adjudicative costs, and
attorney's fees. Such an action may be commenced against any responsible
party or (subject to section 1016 [33 U.S.C. § 2716]) guarantor, or against any
other person who is liable, pursuant to any law, to the compensated claimant
or to the Fund, for the cost or damages for which the compensation was paid.
Such an action shall be commenced against the responsible foreign
government or other responsible party to recover any removal costs or
damages paid from the Fund as the result of the discharge, or substantial
threat of discharge, of oil from a foreign offshore unit or other facility located
seaward of the exclusive economic zone. ***

33 U.S.C. § 2716 Financial Responsibility

(a) Requirement. The responsible party for--
(1) any vessel over 300 gross tons (except a non-self-propelled vessel that
does not carry oil as cargo or fuel) using any place subject to the
jurisdiction of the United States;
(2) any vessel using the waters of the exclusive economic zone to
transship or lighter oil destined for a place subject to the jurisdiction of
the United States; or
(3) any tank vessel over 100 gross tons using any place subject to the
jurisdiction of the United States;
shall establish and maintain, in accordance with regulations
promulgated by the Secretary, evidence of financial responsibility
sufficient to meet the maximum amount of liability to which the
responsible party could be subjected under section 1004(a) or (d) of this
Act [33 U.S.C. § 2704(a) or (d)], in a case where the responsible party
would be entitled to limit liability under that section. If the responsible
party owns or operates more than one vessel, evidence of financial
responsibility need be established only to meet the amount of the
maximum liability applicable to the vessel having the greatest maximum
liability.
(b) Sanctions.
(1) Withholding clearance. The Secretary of the Treasury shall withhold
or revoke the clearance required by section 4197 of the Revised Statutes
of the United States [46 U.S.C. § 60105] of any vessel subject to this
section that does not have the evidence of financial responsibility
required for the vessel under this section.
(2) Denying entry to or detaining vessels. The Secretary may--
(A) deny entry to any vessel to any place in the United States, or to
the navigable waters, or
(B) detain at the place, any vessel that, upon request, does not
produce the evidence of financial responsibility required for the vessel
under this section.
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(3) Seizure of vessel. Any vessel subject to the requirements of this
section which is found in the navigable waters without the necessary
evidence of financial responsibility for the vessel shall be subject to
seizure by and forfeiture to the United States.
(c) Offshore facilities.
(1) In general.
(A) Evidence of financial responsibility required. Except as provided
in paragraph (2), a responsible party with respect to an offshore
facility that--
)
(I) is located seaward of the line of ordinary low water along
that portion of the coast that is in direct contact with the open
sea and the line marking the seaward limit of inland waters; or
(IT) is located in coastal inland waters, such as bays or
estuaries, seaward of the line of ordinary low water along that
portion of the coast that is not in direct contact with the open
sea;
(ii) is used for exploring for, drilling for, producing, or
transporting oil from facilities engaged in oil exploration, drilling,
or production; and
(iii) has a worst-case oil spill discharge potential of more than
1,000 barrels of oil (or a lesser amount if the President determines
that the risks posed by such facility justify it), shall establish and
maintain evidence of financial responsibility in the amount
required under subparagraph (B) or (C), as applicable.
(B) Amount required generally. Except as provided in subparagraph
(C), the amount of financial responsibility for offshore facilities that
meet the criteria of subparagraph (A) is--
(i) $ 35,000,000 for an offshore facility located seaward of the
seaward boundary of a State; or
(ii) $ 10,000,000 for an offshore facility located landward of the
seaward boundary of a State. ***
(E) Definition. For the purpose of this paragraph, the seaward
boundary of a State shall be determined in accordance with section
2(b) of the Submerged Lands Act (43 U.S.C. 1301(b)).
(2) Deepwater ports. Each responsible party with respect to a deepwater
port shall establish and maintain evidence of financial responsibility
sufficient to meet the maximum amount of liability to which the
responsible party could be subjected under section 1004(a) of this Act[33
U.S.C. § 2704(a)] in a case where the responsible party would be entitled
to limit liability under that section. If the Secretary exercises the
authority under section 1004(d)(2) [33 U.S.C. § 2704(d)(2)] to lower the
limit of liability for deepwater ports, the responsible party shall establish
and maintain evidence of financial responsibility sufficient to meet the
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maximum amount of liability so established. In a case in which a person
is the responsible party for more than one deepwater port, evidence of
financial responsibility need be established only to meet the maximum
liability applicable to the deepwater port having the greatest maximum
liability. ***
(f) Claims against guarantor.
(1) In general. Subject to paragraph (2), a claim for which liability may
be established under section 1002 [33 U.S.C. § 2702] may be asserted
directly against any guarantor providing evidence of financial
responsibility for a responsible party liable under that section for removal
costs and damages to which the claim pertains. In defending against such
a claim, the guarantor may invoke--
(A) all rights and defenses which would be available to the responsible
party under this Act;
(B) any defense authorized under subsection (e); and
(C) the defense that the incident was caused by the willful misconduct
of the responsible party. The guarantor may not invoke any other
defense that might be available in proceedings brought by the
responsible party against the guarantor.
(2) Further requirement. A claim may be asserted pursuant to paragraph
(1) directly against a guarantor providing evidence of financial
responsibility under subsection (c)(1) with respect to an offshore facility
only if--
(A) the responsible party for whom evidence of financial
responsibility has been provided has denied or failed to pay a claim
under this Act on the basis of being insolvent, as defined under section
101(32) of title 11, United States Code, and applying generally
accepted accounting principles;
(B) the responsible party for whom evidence of financial
responsibility has been provided has filed a petition for bankruptcy
under title 11, United States Code; or
(C) the claim is asserted by the United States for removal costs and
damages or for compensation paid by the Fund under this Act,
including costs incurred by the Fund for processing compensation
claims.
(3) Rulemaking authority. Not later than 1 year after the date of
enactment of this paragraph [enacted Oct. 19, 1996], the President shall
promulgate regulations to establish a process for implementing
paragraph (2) in a manner that will allow for the orderly and expeditious
presentation and resolution of claims and effectuate the purposes of this
Act.
(g) Limitation on guarantor's liability. Nothing in this Act shall impose
liability with respect to an incident on any guarantor for damages or removal
costs which exceed, in the aggregate, the amount of financial responsibility
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which that guarantor has provided for a responsible party pursuant to this
section. The total liability of the guarantor on direct action for claims brought
under this Act with respect to an incident shall be limited to that amount. ***

33 U.S.C. § 2716a Financial Responsibility Civil Penalties

(a) Administrative. Any person who, after notice and an opportunity for a
hearing, is found to have failed to comply with the requirements of section
1016 [33 U.S.C. § 2716] or the regulations issued under that section, or with a
denial or detention order issued under subsection (c)(2) [(b)(2)] of that
section, shall be liable to the United States for a civil penalty, not to exceed $
25,000 per day of violation. **¥*

33 U.S.C. § 2717 Litigation, Jurisdiction, and Venue

*¥%*

(b) Jurisdiction. Except as provided in subsections (a) and (c), the United
States district courts shall have exclusive original jurisdiction over all
controversies arising under this Act, without regard to the citizenship of the
parties or the amount in controversy. Venue shall lie in any district in which
the discharge or injury or damages occurred, or in which the defendant
resides, may be found, has its principal office, or has appointed an agent for
service of process. For the purposes of this section, the Fund shall reside in
the District of Columbia.
(c) State court jurisdiction. A State trial court of competent jurisdiction over
claims for removal costs or damages, as defined under this Act, may consider
claims under this Act or State law and any final judgment of such court (when
no longer subject to ordinary forms of review) shall be recognized, valid, and
enforceable for all purposes of this Act. ***
(f) Period of limitations.
(1) Damages. Except as provided in paragraphs (3) and (4), an action for
damages under this Act shall be barred unless the action is brought within
3 years after--
(A) the date on which the loss and the connection of the loss with the
discharge in question are reasonably discoverable with the exercise of
due care, or
(B) in the case of natural resource damages under section
1002(b)(2)(A) [33 U.S.C. § 2702(b)(2)(A)], the date of completion of
the natural resources damage assessment under section 1006(c) [33
U.S.C. § 2706(c)].
(2) Removal costs. An action for recovery of removal costs referred to in
section 1002(b)(1) [33 U.S.C. § 2702(b)(1)] must be commenced within 3
years after completion of the removal action. In any such action described
in this subsection, the court shall enter a declaratory judgment on liability
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for removal costs or damages that will be binding on any subsequent action
or actions to recover further removal costs or damages. Except as
otherwise provided in this paragraph, an action may be commenced under
this title for recovery of removal costs at any time after such costs have
been incurred.
(3) Contribution. No action for contribution for any removal costs or
damages may be commenced more than 3 years after--
(A) the date of judgment in any action under this Act for recovery of
such costs or damages, or
(B) the date of entry of a judicially approved settlement with respect
to such costs or damages.
(4) Subrogation. No action based on rights subrogated pursuant to this Act
by reason of payment of a claim may be commenced under this Act more
than 3 years after the date of payment of such claim. ***

33 U.S.C. § 2718 Relationship to Other Law

(a) Preservation of State authorities; . . . Nothing in this Act or the Act of
March 3, 1851 shall--

(1) affect, or be construed or interpreted as preempting, the authority of

any State or political subdivision thereof from imposing any additional

liability or requirements with respect to--

(A) the discharge of oil or other pollution by oil within such State; or
(B) any removal activities in connection with such a discharge; ***

(b) Preservation of State funds. Nothing in this Act or in section 9509 of the
Internal Revenue Code of 1986 (26 U.S.C. 9509) shall in any way affect, or be
construed to affect, the authority of any State--

(1) to establish, or to continue in effect, a fund any purpose of which is to

pay for costs or damages arising out of, or directly resulting from, oil

pollution or the substantial threat of oil pollution; or

(2) to require any person to contribute to such a fund.
(c) Additional requirements and liabilities; penalties. Nothing in this Act, the
Act of March 3, 1851 (46 U.S.C. [30501] et seq.), or section 9509 of the
Internal Revenue Code of 1986 (26 U.S.C. 9509), shall in any way affect, or be
construed to affect, the authority of the United States or any State or political
subdivision thereof--

(1) to impose additional liability or additional requirements; or

(2) to impose, or to determine the amount of, any fine or penalty (whether

criminal or civil in nature) for any violation of law; relating to the

discharge, or substantial threat of a discharge, of oil. ***

33 U.S.C. § 2719 State Financial Responsibility

A State may enforce, on the navigable waters of the State, the requirements for
evidence of financial responsibility under section 1016 [33 U.S.C. § 2716].
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33 U.S.C. § 2751 Savings Provisions

*¥*

(e) Admiralty and maritime law. Except as otherwise provided in this Act, this
Act does not affect—
(1) admiralty and maritime law; or
(2) the jurisdiction of the district courts of the United States with respect
to civil actions under admiralty and maritime jurisdiction, saving to suitors
in all cases all other remedies to which they are otherwise entitled.

In re Settoon Towing, L.L.C., 859 F.3d 340 (5th Cir. 2017)
Southwick, Circuit Judge:

One flotilla of barges encountered another on the lower Mississippi River. Both
followed the usual protocol of entering an agreement by radio for how one was to
overtake and pass the other. A collision nonetheless resulted, causing an oil spill
that closed a portion of the river for two days. Cleanup was immediately
undertaken. Who ultimately pays and how much are what this suit is about.

The litigation is governed by the federal Oil Pollution Act, or OPA. No one contests
that Settoon Towing was properly charged by the Coast Guard with the initial
cleanup and remediation, thus initially paying all expenses under the strict-liability
statutory scheme. The district court, though, found both Settoon and Marquette
Transportation to be negligent. Our principal issue is whether Settoon can receive
contribution under the OPA from Marquette for its payment of purely economic
damages, i.e., for the cleanup costs. A hoary bit of maritime law has traditionally
said, "no." We conclude that the OPA clearly says, "yes." Marquette's arguments to
the contrary try to make the statutory question seem a whole lot harder than it
really is. The district court allowed contribution and determined the percentage of
fault of each party. We AFFIRM.

FACTUAL AND PROCEDURAL BACKGROUND

On February 22, 2014, the M/V HANNAH C. SETTOON, towing two crude oil tank
barges, and the M/V LINDSAY ANN ERICKSON, towing twenty-one loaded grain
barges, were both heading downstream on the lower Mississippi River. The
LINDSAY began to stop just after it passed the College Point bend near Convent,
Louisiana. It was preparing to "top around" with the help of a towboat in order to
drop off three of her barges and then head back upriver. At approximately 2:58
p.m., as the HANNAH was in the same bend and about 3,500 feet behind the
LINDSAY, the vessels communicated by radio and entered into what the parties
call a "one whistle overtaking agreement."
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According to the agreement, the HANNAH would pass the LINDSAY on her stern
while the LINDSAY would hold steady. Once the HANNAH was clear, the
LINDSAY would begin her top around. The width of the river at the location of the
overtaking and passing is about 3,000 feet. ***

At some point prior to the HANNAH completely passing the LINDSAY, the
LINDSAY began reversing into the river to start her top-around. At 3:09 p.m., her
stern collided with the portside bow of a crude-oil barge towed by the HANNAH.
Approximately 750 barrels of light crude oil were discharged into the Mississippi
River. As a result, a 70-mile stretch of the river was closed to vessels for
approximately 48 hours for cleanup and recovery.

Settoon was named the strictly liable "Responsible Party" by the United States
Coast Guard pursuant to the OPA. That phrase is a term of art central to this appeal
and will be much discussed later. Settoon carried out its statutory responsibilities
related to cleanup, remediation, and third-party claims for damages. Settoon
subsequently filed Limitation of Liability proceedings pursuant to 46 U.S.C. §§
30501-30512 in the Eastern District of Louisiana. Marquette also filed a claim.
Settoon brought a counterclaim against Marquette seeking contribution under the
OPA, the general maritime law, or both.

At the conclusion of a four-day bench trial on the issue of liability, the district court
determined both parties were at fault and apportioned 65% of the fault for the
collision to Marquette and 35% to Settoon. The district court also considered a
question for which, surprisingly, there is little authority: Is a Responsible Party
entitled to contribution for purely economic damages from a third party found to
be partially liable? The district court answered that such contribution is permitted.
Marquette timely filed its notice of appeal.

DISCUSSION

Marquette claims the district court erred in two ways: (A) the OPA does not allow
a Responsible Party to obtain contribution from a partially liable third party, and
even if it does, (B) the district court erred in its allocation of relative fault. ***

I. The Oil Pollution Act of 1990 ***

The OPA facilitates prompt cleanup and compensation by first requiring the
President to "designate the source or sources of the discharge," who is called the
"responsible party." 33 U.S.C. § 2714(a). In 1991, the President delegated that duty
to the Coast Guard. The "responsible party" in the case of a vessel is "any person
owning, operating, or demise chartering the vessel." 33 U.S.C. § 2701(32)(A). The
OPA makes the responsible party "strictly liable for cleanup costs and damages and
first in line to pay any claims for removal costs or damages that may arise under
OPA." United States v. Am. Commercial Lines, L.L.C., 759 F.3d 420, 422 n.2 (5th
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Cir. 2014). "Notwithstanding any other provision or rule of law . . . each responsible
party . . . is liable for the removal costs and damages specified in subsection (b)
that result from such incident." 33 U.S.C. § 2702(a). There are three absolute
defenses, but they are not relevant in this case.

Well before the enactment of the OPA, it was clear that general maritime law did
not permit recovery of purely economic losses. See Robins Dry Dock & Repair Co.
v. Flint, 275 U.S. 303, 307-09, 48 S. Ct. 134, 72 L. Ed. 290 (1927). Since our
decision in Louisiana ex rel. Guste v. M/V TESTBANK, 752 F.2d 1019, 1022 (5th
Cir. 1985) (en banc), this circuit "has consistently applied the rule limiting recovery
in maritime cases to plaintiffs who sustain physical damage to a proprietary
interest." In re Bertucci Contracting Co., 712 F.3d 245, 246-47 (5th Cir. 2013).
Under the OPA, though, recovery of economic losses is allowed without physical
damage to a proprietary interest. See 33 U.S.C. § 2702(b)(2)(E). The only
restriction on such recovery is that the loss must be "due to the injury, destruction,
or loss of real property, personal property, or natural resources|.]" Id.

Marquette's statutory argument is that the right to contribution Settoon claims
here for reimbursement of a percentage of all its costs from a jointly negligent party
does not arise under the OPA. Instead, it argues that any contribution it owes is
based on general maritime law and therefore is subject to the Robins Dry Dock
barto purely economic damages. If general maritime law is the sole source for the
right to contribution, the total damages of about $4,265,000 would need to be
reduced by the $1,450,000 in damages for purely economic-loss claims.

II. Marquette's Issues on Appeal
A. Does the OPA Allow Contribution for Purely Economic Damages?***

One clear requirement of the OPA is that liability and damages are determined in
a three-step process. First, the injured party must present its claim for damages to
the designated Responsible Party. 33 U.S.C. § 2713(a). The Coast Guard identified
Settoon as the Responsible Party, and that is not challenged. Second, if the
Responsible Party rejects the claim or refuses to settle it within 9o days, the injured
party has a statutory cause of action to sue the Responsible Party for its damages
or to seek recovery from the government-created Oil Spill Liability Trust Fund. Id.
§ 2713(c). Third, once the Responsible Party pays compensation, it may seek
partial or complete repayment from others by means of contribution or
subrogation. Id. § 2709 (contribution); § 2715 (subrogation).

Six categories of damages are detailed in Section 2702(b)(2). One of them,
Subsection (E), expressly allows for recovery of purely economic losses from the
Responsible Party. Id. § 2702(b)(2)(E). Claimants must first directly assert claims
against Settoon, the Responsible Party, and purely economic loss damages may be
claimed. Our question, though, is whether a Responsible Party, after suffering
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purely economic losses, may seek an apportioned contribution for those losses
from some other tortfeasor. We will examine two sections of the OPA as we
consider this issue.

We begin with the first section of the OPA after the definitions are out of the way,
which is Section 1002 or, as codified, 33 U.S.C. § 2702. Entitled "Elements of
liability," it details the obligation of the Responsible Party for the cleanup and
identifies which costs of the federal and state governments it must reimburse and
the damages for which it must compensate. 33 U.S.C. §§ 2702(a), (b). Marquette
argues that a particularly relevant subsection is Section 2702(d), entitled "Liability
of third parties." What Marquette finds especially attractive is that it applies only
when the entity the Coast Guard designated as the Responsible Party was in fact
not at fault at all and others were solely responsible for the discharge of oil. In such
a case, liability will shift and the other party or parties will become the equivalent
of the Responsible Party under the OPA and thus obligated to pay all costs:

(d) Liability of third parties
(1) In general
(A) Third party treated as responsible party

Except as provided in subparagraph (B), in anycase in which a
responsible party establishes that a discharge or threat of a
discharge and the resulting removal costs and damages were caused
solely by an act or omission of one or more third parties described
in section 2703(a)(3) of this title (or solely by such an act or
omission in combination with an act of God or an act of war), the
third party or parties shall be treated as the responsible party or
parties for purposes of determining liability under this subchapter.

(B) Subrogation of responsible party

If the responsible party alleges that the discharge or threat of a
discharge was caused solely by an act or omission of a third party, the
responsible party—

(i) in accordance with section 2713 of this title, shall pay
removal costs and damages to any claimant; and

(ii) shall be entitled by subrogation to all rights of the United
States Government and the claimant to recover removal costs
or damages from the third party or the Fund paid under this
subsection.

Id. § 2702(d).
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This section is inapplicable to our issue because Settoon's principal argument is
not that it should be subrogated to the United States and any claimants in order to
be reimbursed for all its payments. Instead, it seeks contribution toward what it
paid based on the percentage of fault allocated to Marquette. A later section of the
OPA addresses that concept. That later section's austerity of language is the
opening for Marquette's argument:

A person may bring a civil action for contribution against any other
person who is liable or potentially liable under this Act or another law.
The action shall be brought in accordance with section 2717 of this
title.

Id. § 2709 (entitled "Contribution"). Marquette argues that the OPA itself does not
establish a right to contribution but merely acknowledges it remains available
under general maritime law with all that body of law's restrictions including, most
relevant, no recovery for purely economic damages.

In Marquette's view, the OPA works like this. There is an initial designation by the
Coast Guard of a Responsible Party. That party bears all initial costs. Because time
is of the essence after a spill, the designation is straightforward—"the source or
sources of the discharge" will be tagged. Id. § 2714(a). Here, Settoon's barge was
carrying the oil that discharged. Thus, Settoon was in charge of the cleanup. Only
later will the sorting out occur regarding who was actually at fault. When that time
comes, the initially designated Responsible Party will be entitled to subrogation if
it can show that another party was solely at fault. As to contribution, Marquette
contends a Responsible Party will have no rights under the OPA but will be able to
recover apportioned shares of the costs from others who are liable under other
laws, namely, general maritime law. That means a Responsible Party must bear the
entirety of what it paid for purely economic damages, though it may recover the
allocated portions of payments it made for damages recognized under general
maritime law.

We disagree with Marquette's key conclusion. Under the principle that we should
apply the plain meaning of statutory language while considering its context in the
overall enactment, we hold it to be plain that both subrogation and contribution
are available "under this Act." That is what Sections 2702 and 2709 say.
Marquette's argument would wholly eliminate contribution under the Act and
restrict a Responsible Party to seek reimbursement for cleanup expenses only from
a later-designated solely-at-fault entity.

Marquette insists the language is not that plain, and it cites allegedly supportive
case law. It uses a Ninth Circuit decision that examined, under Section
2702(d)(1)(A), the shifting of fault from the initially designated Responsible Party
to another participant in the accident; the court emphasized that no such shift
occurs unless the other is solely at fault. See Unocal Corp. v. United States, 222
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F.3d 528, 534 (9th Cir. 2000). In that case, though, the Responsible Party sued two
other parties claiming they were solely responsible for the oil spill. Id. at 533. After
a trial, a jury concluded that the two third parties were indeed liable and were the
sole causes of the spill. Id. Fault was apportioned between the third parties, 80%
and 20%, respectively. Id. The appellate court affirmed the jury's verdict. Id. at
536. That decision is a simple application of the OPA's rules on subrogation. We
see nothing in the decision that even addresses how contribution works when the
originally designated Responsible Party is partly but not entirely at fault.

Marquette also refers us to one of our unpublished decisions in which we, like the
Unocal court, applied Section 2702(d)(1)(A). See Gabarick v. Laurin Mar. (Am.),
Inc., 406 F. App'x 883, 888 (5th Cir. 2010). In the course of doing so, we explained
the next section of the OPA, which is entitled "Defenses to liability." See 33 U.S.C.
§ 2703. That section elaborates that a Responsible Party has a complete defense to
any liability if it can show someone else was solely at fault. Gabarick, 406 F. App'x
at 888 (citing 33 U.S.C. § 2703(a)(3)). Marquette's continuing point is that the only
contribution Settoon is entitled to "under this Act" is under Section 2702 when
another is solely liable, which would mean Section 2709 adds nothing significant
to the concept. Our continuing response is that Marquette is looking at one section
in isolation.

We hold, therefore, that contribution is available under the OPA. That is not to say
what the scope of contribution may be. The OPA does not define that term. When
a common legal term is used but not specifically defined in a statute, we give that
term its general legal meaning. See Bradley v. United States, 410 U.S. 605, 609,
93 S. Ct. 1151, 35 L. Ed. 2d 528 (1973). An apt definition for contribution is this:
"One tortfeasor's right to collect from joint tortfeasors when, and to the extent that,
the tortfeasor has paid more than his or her proportionate share . . . ." BLACK'S
LAW DICTIONARY (10th ed. 2014). The related but distinct legal concept,
"subrogation," is defined as a "substitution of one party for another whose debt the

party pays . ..." Id.

If any limitation is to be placed on the types of damages for which contribution
may be recovered under the OPA, the limit must be in the statute. We do not
perceive any limitation from the manner in which the separate concept of
subrogation is explained. Perhaps, though, the word "liable" can do the work. The
OPA explains that "'liable' or 'liability' shall be construed to be the standard of
liability which obtains under section 1321 of this title," which is a section of the
Clean Water Act ("CWA") entitled "Oil and hazardous substance liability." 33
U.S.C. § 2701(17); see also id. § 1321.

We thus examine how the CWA treats liability for oil pollution. As with the OPA, it
provides (with certain exceptions) that the "owner or operator of any vessel from
which oil or a hazardous substance is discharged" is initially liable for all the costs
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of removal of the pollution. Id. § 1321(f)(1). Also as under the OPA, if a discharge
of oil "was caused solely by an act or omission of a third party," the third party is
liable "for the full amount of such removal costs" which may be recovered by the
initially responsible party through subrogation. Id. § 1321(g). In addition, in a
subsection entitled "Rights against third parties who caused or contributed to
discharge," the CWA provides that "liabilities established by this section shall in
no way affect any rights which (1) the owner or operator of a vessel or of an onshore
facility or an offshore facility may have against any third party whose acts may in
any way have caused or contributed to such discharge," nor does the section affect
(2) the rights of the United States against such third parties. Id. § 1321(h).

We ask the same question of the CWA as we have of the OPA—does it create or just
preserve a right of contribution? This court has already answered the question as
to the CWA in a non-precedential opinion, where we held that Section 1321(h) does
not create a right to contribution. See Tetra Techs., Inc. v. Kan. City S. Ry. Co., 122
Fed. Appx. 99, 102 (5th Cir. 2005). We agree with that conclusion in light of the
CWA's plain language—"liabilities established by this section shall in no way affect"
any rights a vessel owner "may have" to contribution. See 33 U.S.C. § 1321(h).
Section 1321(h) has been described as preserving the right of contribution without
serving as its source. Keller Transp., Inc. v. Wagner Enters., LLC, 873 F. Supp. 2d
1342, 1352 (D. Mont. 2012). We perforce agree with that characterization in light
of the CWA's clear statutory language.

Where are we? We know that liability under the OPA is determined under the same
standard as for the CWA. The latter Act relies on other law to determine if a
Responsible Party may seek contribution from another who was partially but not
entirely responsible for the discharge. The OPA, though, has no similar reliance
solely on other law to create a right to contribution. Instead, Section 2709 is solely
about contribution, from title through content. It must contemplate that one
tortfeasor may sue another for less than complete reimbursement, else the section
is a nullity.

Most importantly for us, Section 2709 is premised on there being liability for
contribution under the Act when it says "a civil action for contribution [may be
brought] against any other person who is liable or potentially liable under this Act
...."33 U.S.C. § 2709. Yes, we elided the "or another law" that ends the sentence,
but that is only to show that the section recognizes contribution among joint
tortfeasors can arise under the Act. To interpret otherwise is to make superfluous
the premise that contribution at times arises under the Act. "The rule against
superfluities complements the principle that courts are to interpret the words of a
statute in context." Hibbs v. Winn, 542 U.S. 88, 101, 124 S. Ct. 2276, 159 L. Ed. 2d
172 (2004). This basic interpretive rule has been summarized as meaning that no
provision of a statute should be "inoperative or superfluous, void or insignificant .
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. ." 2A N. SINGER, SUTHERLAND STATUTES AND STATUTORY
CONSTRUCTION § 46.6 (7th ed. 2016).

Section 2709 identifies the set of parties who may be called on for contribution
under the OPA by referring to those who are "potentially liable." That phrase also
is not statutorily defined. Certainly if the party designated by the Coast Guard as
responsible brought a civil action against another party and proved that the latter
was solely the cause of a discharge, then that second party's potential liability
would be shown to have arisen under the Act. We have already discussed that
eventuality: the initially designated Responsible Party would be entitled to recover
all its relevant costs through the Section 2702(d)(1)(B) right to be subrogated to
the United States.

Our factual situation is different. This record does not support that Marquette was
solely the cause of this accident. Marquette, though, was "potentially liable" even
if "liable" means the entity responsible for the entire incident. Any tortfeasor
allegedly contributing to the cause of the discharge is "potentially liable" under the
Act until there are fact-findings that either confirm or reject complete liability.
Factual determinations must be made, be appealed, and become final. Until then,
there is a legal potential that any entity who had some role in causing the pollution
is liable. Giving that broad meaning to "potentially liable" is logical considering the
expansive reach of the OPA and the financial impact on strictly liable Responsible
Parties of paying for damages that they did not factually cause.***

Even if it is correct to say that no provision in the OPA explicitly uses the word
"liable" in relation to anyone other than the entity solely responsible for the
damage, the phrase "potentially liable" completes the statutory scheme. The entity
from whose vessel the oil was discharged must immediately turn to the cleanup
without concerning itself with ultimate financial responsibility. Once done, that
party may through contribution or subrogation seek payment from all others who
were partially or completely at fault.***

Marquette also relies on two out-of-circuit district court decisions. The first
involved a catastrophic oil spill in the Chicago Sanitary Ship Canal. See United
States v. Egan Marine Corp., 808 F. Supp. 2d 1065, 1071 (N.D. Ill. 2011). The
Responsible Party sought contribution against a third party whose alleged
negligence in loading oil on its barge "was the sole or partial cause of the explosion
and spill." Id. at 1072. In resolving the third party's summary-judgment motion,
the district court also focused its analysis only on Section 2702(d)(1)(A), which is
the provision that governs when a third party is determined to be solely at fault.
Id. at 1080. Because the Responsible Party failed to create a genuine issue of
material fact that the third party "solely caused the oil spill," the court determined
that "the OPA does not provide grounds for contribution." Id. at 1082. The court
interpreted the OPA as providing contribution only when another entity is solely
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responsible, but the court never tried to explain why there would be one OPA
section on subrogation and another on contribution. Respectfully, we disagree
with Egan.

Marquette refers us to one more district court decision. See Nat'l Shipping Co. of
Saudi Arabia (NSCSA) v. Moran Mid-Atl. Corp., 924 F. Supp. 1436, 1439 (E.D. Va.
1996), aff'd sub nom. Nat'l Shipping Co. of Saudi Arabia v. Moran Trade Corp. of
Delaware, 122 F.3d 1062 (4th Cir. 1997). Highlighted is language that general
maritime law controlled contribution. Id. at 1450. The reason, though, was that the
third party from whom contribution was being sought had a defense to liability
under the OPA, namely, that it was in a contractual relation with the Responsible
Party. Id. at 1446 n.4 (citing 33 U.S.C. § 2703(a)(3)); see also id. at 1450. Thus
contribution was limited to that under the "other law" portion of Section 2709. Id.
at 1450.%%*

We also conclude that limiting Section 2709 liability to contribution only under
general maritime law is inconsistent with the OPA's savings clause for admiralty
and maritime law. One section provides: "Except as otherwise provided in this Act,
this Act does not affect—(1) admiralty and maritime law; or (2) the jurisdiction of
the district courts of the United States with respect to civil actions under admiralty
and maritime jurisdiction . . . ." 33 U.S.C. § 2751(e) (emphasis added). The
emphasized language shows that the admiralty claims that are preserved are those
that are not addressed in the OPA. See Moran, 924 F. Supp. at 1447. The
contribution that is being sought in this case is addressed in the OPA. Marquette's
view of the interplay between Section 2709 and Section 2751 would transform the
"savings clause" into a supremacy clause by advancing general maritime law over
the express provisions of the OPA. In another context, we rejected a similar
argument, saying that "courts cannot, without any textual warrant, expand the
operation of savings clauses to modify the scope of displacement under OPA." Am.
Commercial Lines, 759 F.3d at 426.

The OPA provides a procedure for submission, consideration, and payment of costs
and damages associated with an oil spill. Responsible parties are also afforded a
few absolute defenses from liability. See 33 U.S.C. § 2703(a). If no defense applies,
"the responsible party will always bear first-level liability, but will be able to
recover over against third parties either through contribution according to
principles of comparative fault or by invoking a hold harmless or indemnification
agreement, if applicable." See 2 THOMAS J. SCHOENBAUM, ADMIRALTY &
MAR. LAW § 18-3 n.26 (5th ed. 2016).***
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BP Exploration & Production, v. Claimant ID 100281817, 919 F.3d 284
(5th Cir. 2019)

Oldham, Circuit Judge:

An NBA player named David West negotiated a contract with the New Orleans
Hornets before the Deepwater Horizon oil spill. He received every penny specified
in that contract both before and after the spill. Still, the Claims Administrator for
the Deepwater Horizon Economic and Property Damages Settlement Agreement
awarded West almost $1.5 million in "lost" earnings. The Settlement Appeal Panel
affirmed, and the district court denied discretionary review. We reverse.

L.

The Deepwater Horizon oil rig exploded on April 20, 2010. At that time, David
West played professional basketball for the New Orleans Hornets (now known as
the New Orleans Pelicans). He was four years into a five-year contract. That
contract paid West a total of $45 million. But it was "front-loaded," meaning West's
annual salary decreased every year of the contract—including from 2009 to 2010.
West received all $45 million owed to him under the contract.

Still, he submitted an "Individual Economic Loss Claim" under the Deepwater
Horizon Economic and Property Damages Settlement Agreement ("Settlement").
These claims can be submitted only by individuals "who seek compensation for lost
earnings from employment due to or resulting from the [Deepwater Horizon]
Spill." Settlement Agreement Ex. 8A at 1 (emphasis added). And the Individual
Economic Loss Claim form states, on its very first page, that it covers only
"individuals who have experienced income losses caused by the Spill." Individual
Economic Loss Claim Form 1 (emphasis added). It also required West to certify
"that the information provided in [his] Claim Form [was] true and accurate to the
best of [his] knowledge." Id. at 15. Based on that attestation, the Claims
Administrator used West's tax forms to calculate his "lost earnings." The Claims
Administrator determined West was entitled to $1,412,673.06. BP contested that
determination because West "lost" nothing—he received all the money promised
by the front-loaded terms of his pre-spill contract.

BP first sought reversal before the Appeal Panel. It argued West was not entitled
to any award under the Agreement because (1) Individual Economic Loss
Claimants can recover only if they experienced a loss caused by the spill, and (2)
West cannot satisfy the Settlement's attestation requirements. The Appeal Panel
affirmed West's award. It concluded West established causation because his
employer—the Hornets—benefited from presumed causation under the
Settlement. It therefore held West needed nothing more to claim "lost" earnings.

BP asked the district court to review the award decision. But the court denied
discretionary review without explanation. BP timely appealed.
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IL. **%
A,

We start with the contractual provisions governing West's claim. West submitted
a specific type of claim—an "Individual Economic Loss Claim." It is defined to
include a claim brought by an individual [*5] described in Exhibit 8A. Exhibit 8A,
in turn, provides the following description for Individual Economic Loss Claims:

Individual economic loss claims are claims by Individuals, who shall b